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joss of apparent novelty. _The mode and man- 
ner of electing Senators being, by the failure of 
Congress to regulate it, left it to the State Legisla- 
tures, | know no limit to that power other than 
that the choice shall virtually be made by them. 
The election of a Senator is a duty totally for- 
eizn from legislative functions; and legislative 
forms are not necessary for its proper discharge. 
jt is not our province to seek, in subtile distinc- 
tions between the modes of ascertaining the sense 
of a majority of the members composing a Legis- 
jature, to overrule the legislation of a State; and 
although that point, if at all alluded to in de- 
pate, has not been insisted on in the argument, 
J cannot refrain from serene some surprise 
that several of those who are most sensitive 
upon the subject of State rights should be the 
warmest advocates of a course of action which, 
in my opinion, is calculated seriously to infringe 
them, and that, too, on a question of mere form. 

The reason that has induced many States to 
prescribe by legislation the time, manner, and 
place of choosing Senators, is apparent; it is to 
prevent as far as possible the contingency, of very 
frequent occurrence of late years, of the State 
being wholly or partially unrepresented here. In 
most of the States, the tenure of the members in | 
one branch is longer than in the other; and in the 
frequent mutations of party ascendency, the ma- 
jority in one meee political opinions with 
which the other does not accord. It has, therefore, 
been thought wise and expedient.to designate in | 
advance the time, place, and manner in which the 
election shall be made. In Louisiana it is, I be- 
lieve, more efficient than in any other State: there | 
the Constitution must be violated or the election 
held and attempted to be made on a prescribed 
day. In lowa, by an act which is admitted to 
have been passed with all the forms necessary 
to its valiaiey under her constitution, the two 
branches are directed to assemble in convention, 
with minute provisions merging the distinctive 
characters of the two bodies and the power ex- 
pressly conferred upon this aggregate Body to 
adjourn from time to time by its own action, until 
the election shall be consummated. It is very 
true that the incipient step must be taken by the 
concurrent action of both branches; and if either 
had refused, or neglected, no convention could 
have been held. But the convention having once 
been organized, its action could not be arrested, 
except by the failure of the majority of the mem- 
bers of the Legislature to take part in its proceed- 
ings. It may be that either branch, by passing 
aresolution rescinding that by which it agreed 
to go into convention, would have legally dis- 
solved it. If this had been done, I am inclined to 
think that such would have been its effect; but 
here the secession of a majority of the Senate was 
the individual action of those who retired from a 
body in which their distinctive senatorial charac- 
ter had been lost, and carried with it no other or 
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resented to us in a tangible form, with all the | States Constitution. 


| [Mr. Toucey,} and I think the whole case turns 


| Constitution directs the election of Senators to be 


|| of Representatives. 





greater consequence thanthe absence of so many 
members of the more numerous branch. Enter- 
‘taining these views, I cannot sustain the report of 
the Judiciary Committee, and shall vote he the 
amendment offered by the Senator from Georgia. 

Mr. ADAMS. Like other Senators, Mr. Presi- 
dent, it was not my purpose in the beginning to 
Say anything on this question. Finding, how- 
ever, that there is such a difference of opinion 
among the most experienced and able lawyers of 
this body, [ have thought it not improper that I 
should submit to the consideration of the Senate, 
—_ briefly, the views which will govern my 

e. 

1 think the question turns on the fact, whether 
this duty, to > performed by direction of the 
Constitution of the United States, be a legislative 
act or otherwise. If it be a legislative act, this 
election was not valid. I think, however, that it 
18 not a leggslative act, and cannot be assimilated 
to a legislative act in any point of view. On the 
contrary, it is a personal act to be performed in 
the discharge of a representative duty. The 
qualification of the electors is fixed by the United 
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Upon that point, I differ | record, as they had the power to do by a majority: 
from my distinguished friend from Connecticut, || could they have vitiated the election by that 
course? Was not the act complied with? The 
| on that very point. He seems to think it must || substance of the thing is receiving a majority of 
| be a legislative act, that as the provision of the || the joint convention when it has been legally 
|| formed. 
by the Legislatures of the States, it must be done | The other branch of Congress has decided 
in a legislative capacity, and not merely in arep- || questions bearing on this point more repeatedly 
resentative capacity. There is no legislative act || than this body. You will recollect, sir, [Mr. 
| to grow outof this. Iadmit that the Legislature || Biggs in the chair,] when we were members of 
| must be in session, that no one can vote who || that House, that there was a contested election 
| does not possess at the time of the election legis- || from the State of Florida. The laws of that 
»lative power, and compose, under the constitution || State, as well as the laws of Georgia, provide 
Fand laws of Iowa, in the case under consideration, || that the returns for members of Congress shall 
/a_part of the Legislature. But when the two || be made to a particular officer upon a particular 
Houses came together, as has just been very ably || day. In Florida this provision was not complied 
; and correctly contended for by the honorable } with. If I recollect correctly, according to the 
Senator from Louisiana, [Mr. Stigut,]} the doc- || report made by the present Secretary of the 
trine of merger applied. When the two Houses || Navy, [Mr. Dobbin,] then your colleague in 
assembled under the constitution and laws of || the Baan the votes of two counties were not 
Iowa for the purpose of performing this specific || returned by the day the law required them to be 
| duty, they became one body, as much as if the | returned, and they were rejected. By that law 
| constitution of lowa had provided that the whole || they ought not to have been counted; but what did 
legislative power should be in one body for that |; Congress do? In that case, in the Georgia case, 
specific purpose, the performance of that particu- || and inthe New Jersey case, and it has,I believe, 
| lar duty, not their legislative duty. There is no || now become a settled rule in the House of Rep- 
| legislation connected with it. It is an election, || resentatives, where the law of the State provides 
and the members of the Legislature are the qual- || that an individual receiving the highest number 
| ified electors. When they came into joint con- || of votes, or a majority of the whole number of 
vention, they ceased to act asa Senate and House || votes, as the case may be, shall be elected, the 
They lost their distinctive || very moment the polls are closed and the ballots 
features as two bodies, and all became one body. || are deposited, the person having the highest num- 
If the election had gone on not according to the || ber of the legal votes in the box, or the majority, 
| usual courtesy of calling on Senators first, and || is entitled to his seat for the term prescribed by 
| members of the House of Representatives second, || law. The counting of the votes and the sending 
| and they had been called indifferently and in al- || in the returns, the casting up of the figures, and all 
| phabetical order, their votes, I apprehend, would || other things provided by law are only to ascer- 
have been just as legal as if the Senators and || tain that fact; and, if a mistake is made in an 
Representatives voted separately. way, the House being the judge of the calif 
When the two Houses assembled together they || cation and election of its own members, will cor- 
formed a joint convention. The whole legislative || rect that mistake, as they did in the cases to 
| power of the State of Lowa for the specific pur- || which I have referred, and give the seat to the 
pose of electing a Senator of the United States || individual who received the highest number of 
was vested in that one body; and there was no || votes, whether they were returned in the time 
Senate and no House of Representatives for that || prescribed in the statute or not. The principle 
| particular purpose, and a majority of that body || 1s, that the more important and essential point 
thus formed as a convention was competent to || of the law shall prevail; that is, that the person 
elect. Whether, ina different capacity, its mem- || receiving the proper number of legal votes, shall 
bers would have belonged to one House or the || be the representative of the people, and that the 
other, in my humble opinion is wholly imma- |) failure or neglect of duty on the part of the return- 
terial. They adjourned to a particular time, as || ing officer, or anybody else, either by design or 
they were required to do by the law. They had | otherwise, shall not deprive the people of their 
no power, under the law of Iowa, to dissolve || right, or the individual of his right. So pre- 
| that joint convention until the duty for which it || cisel 
was assembled was performed. They did not | It is admitted on all hands, that a majority of 
pretend to dissolve it; but it is said, that on the || the joint convention of the State of lowa cast 
| day of the adjourned meeting at which the sitting || their votes for the — member, and he was 
member was chosen, the Senate of lowa was not || declared to be duly elected. I have nothing to do 
in session. I hold that when the joint conven- 1 with the consequences, as far as my vote Is con- 
tion adjourned on Friday, the Senate might have | cerned; I care nothing about the conséquences; 
| declared that they would not meet the next day, || but lam convinced from the argument that has 
with the distinct understanding that they were to || been offered, (and we have had a great deal of 
go into this joint convention, for they might have | very able argument on both sides,) and, from 
said, ‘* we need not meet to-morrow asa Senate, || the reflection I have been able to bestow on this 
| because we are to meet in jointconvention;”’ and || subject, | have not a doubt on my mind of the 
if, after that adjournment, the Senators the next || legality gf the election. On the contrary, Il am 
not prepared to say that [ would not even go 


day assembled one by one in the joint conven- | Iw 
tion, and a majority were there, an election made || further. When the constitution and laws of a 
under such circumstances would have been valid, |; State require a Senator to be elected, the cour- 
and its validity would hardly be doubted by any | tesy due from one branch of the Legislature to 
one, though a doubt has been intimated here. | the othét demands that there shall be an agree- 
We are to look at the substance of things, not || ment between them on the time and place; but if 
the form; and this I understand to be a directory || either body shall from any motive, I care not 
portion of the law of the State of fowa. But my | whether party or otherwise, fail to do its duty, 
friend from Connecticut, in arguing the illegality || and refuse to meet the other, and the branch of 
of these proceedings, takes the ground that, inas- || the Legislature that may be willing to go into 
much as the law of Iowa requires each House to || the election shall notify the other within a reason- 
| enter on its journal the proceedings of the joint || abl2 time that they wil' proceed to the election 
| convention, the election is invalid unless that || and a majerity of the two branches meet an 
rovision is complied with! Suppose the election || hold the election, I am not prepared to say it 
Had taken place in one of the conventions that | would not be a legal election. I do not say that 
| met when a majority of each House was present, || it would be valid. Where the States have, as 


in lowa, and in other cases, prescribed that the 


| 
| 
| 
} 





in the case under consideration. 





‘and the incumbent had been elected, and upon | 
their return to the Senate Chamber there was a | Senator shall be elected by a joint ballot of the 
| majority of the Senate opposed to that election, || two Houses, they have determined that there 
ae they had directed the Secretary not to enter || shall be no senatorial and no representative 


| the proceedings of the joint convention on the |) branch of the Legislature for this particular 
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© rpose. In such instances the members of both 
ywranches of the Legislature form an electoral | 








that purpose they are all one body. 
arrangements which are said to have been violated 
in this case are only arrangements as to courtesy, 
which are very proper in their place; but I appre- 
hend that this election would have been just as 
good if the members of the Senate had not gone 
In state, or started off with the right foot fore- 
most. Ifa majority of the joint body was there 
and acted, it seems to me to be a valid election. 
For these reasons, I shall vote for the incumbent 
retaining his seat. 

Mr. BENJAMIN. Mr. President, the ques- 
tion which is submitted to the Senate comes 
before us in a shape as imposing, probably, as 
any contested election ever could come. ‘There 
is no individual present contesting the seat of the || 
honorable Senator from Lowa; but we have before || 
us a solemn protest of one branch of the Legisla- || 
ture of his State, declaring that they took no part 
in his election, and protest against his taking a || 
seat on this floor. lam not aware of all the pre- \| 
cedents on the subject; [ have notexamined them; 1] 
but I can-conceive of no circumstances under |! 
which a contest of this kind could be presented | 
more imperatively calling upon us for calmness || 
and deliberation before we come to a conclusion. | 

When this question was first presented to my 
mind, | not only entertained no doubt myself 
upon the subject, but it appeared to be a matter 
not susceptible of two constructions. The argu- 
ment, however, that has taken place in the Senate, 
is the best proof of the uncertainty of human 
judgment; for here, upon an admitted state of 
facts, and with but very few plain behests of the 
law before us, members are very widely divided 
in opinion. I think, sir, that the views which I 
entertain of this subject, although they concur in 
many particulars with those of gentlemen who 
have addressed the Senate, are not entirely in 
accordance with any that I have heard expressed. 
For that reason I beg leave, with all diffidence, to 
submit them—submitting them with the more 
diffidence because 1 have not yet heard them 
urged, in the precise light, at all events, in which 
they strike my mind. 

l believe, Mr. President, all admit that the ex- 
clusive power having authority to organize the 
Legislature of a State, is the people of that State 
assembled in convention to form its constitution. 
I believe all will admit that the people assembled 
in convention have the right to constitute their 
Legislature in any mode and manner that may 
seem fit to them, for the performance of any 
business which it may become incumbent on that 
Legislature to transact, either under the State | 
constitution or under that of the United States. 
I think none will dispute this. I draw, then, 
from that undisputed power of a State conven- 
tion, this corollary: that in the formation of a || 
State constitation, it may provide as it pleases for 
that which shall constitdte a Legislature to do 
any business whatever. For instance, it is per- | 
fectly competent for the constitution of the State | 
of lowa, taking the case under consideration for |! 
illustration, to declare that, for the purpose of 
levying taxes, the Legislature of the State shall 
be composed of three bodies, whose concurrence 
shall be required for the validity of any law levy- | 
ing taxes; and further to provide that, for the 
passage of any other laws, the Legislayire shall 
consist of two branches, :a Senate and House of || 
Representatives; and further to provide that, for || 
the purpose of electing a Senator of the United 
States, or performing any electoral duties con- 
fided to that body by the State constitution, this 
Legislature shall consist of one body, and that 
that body shall be composed of the members of 
the Senate and House of Representatives, who 
shall be ex officio members of the single body that | 
shail constitute the Legislature for electoral pur- | 
poses. 

In other words, I know no limits to the power || 
of the people of a State in organizing a Legisla- 

- ture. Ido know a limit to that power in relation | 
to giving directions to the Legislature upon the 
election of Senators. The Constitution of the 
United States is the source of the authority to 
elect the Senator. The constitution of a State 
organizes the Legislature, and upon the subject 
of senatorial election can go no further than to 
organize a Legislature. The instant that consti- 
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roceeds to determine at what time and | 


tution 
what place, or in what manner the Legislature 
college—for it amounts to nothing else—and for | which it has organized is to proceed to the elec- 


| State. 


| Government. 


' it shall exercise i's choiec. 


All the || tion of a Senator, it — a function which, by | 
| the Constitution of the United States, is exclu- 


sively within the power of the State Legislature 
after its organization. 
Now, sir, taking these two constitutions—Iowa 


| and Louisiana, if you please, for my colleague 


has referred to that of our own State—what do 
you find? You find the exercise of the organizing 
power, to which I have just referred, existing in 
the constitution of Louisiana; for the convention 
which created the constitution of that State has 


. - - . | 
provided for two Legislatures—one the Legisla- | 


ture which is to pass laws; and it is provided that 
that Legislature shall consist of a Senate and 


| House of Representatives, and that no law can 


be passed unless it passes each body separately 
by a quorum of that body, and is afterwards ap 
proved by the Governor; but for the purpose o 

electing a United States Senator the people of 


Louisiana had a right to organize their Legisla- | 


ture as they pleased; and they have organized a 
Legislature for electoral purposes by declaring 
that the Legislature which is to elect a Senator 
shall be one body, not two; and that that one 


body shall be composed of the members of the | 
two branches—not of the two branches as sepa- || 
rate bodies, but of the members of the two || 


branches. 


rent in the people, organized a Legislature for 
the purpose of electing a Senator, and so far had 
power to act. The convention went further, and 
prescribed at what time the election should take 
lace. In that it usurped the function of the 
cebahumares and to that extent, in my judgment, 
its behests may be legally and constitutionally 
disobeyed, because it had no power to give the 


| order. 
Last year we had a question involving, in my || 
judgment, the same principles as that now before | 


the Senate; and by a large majority in the case 
of the honorable Senator from Illinois, [Mr. 


| TrumBvutt,] the Senate determined that a State | 
| convention, in forming the constitution of a State, | 
had no power to change the qualifications re- | 
quired for a seat in this body; because those || 


qualifications were fixed by the Constitution of 


| the United States, and could neither be added to | 


nor diminished by the power of the people of a 
This power, vested in the Legislatures 
of the separate States, being conferred on them 


by the Constitution of the United States, can | 

. . . . ! 
neither be diminished, enlarged, nor extended | 
by any act of the people of the States in their 


conventions. Their power is limited to organ- 
izing the Legislature. The Legislature once 
organized, gets its power over the election of a 
Senator, not from its State constitution, but from 
the Constitution of the United States. 

Mr. President, if | am right in this statement 
of principles—and I see nothing in them not 
perfectly in accordance with the entire theory of 
our State and General Governments—it follows 


that, in order to ascertain whether the Senator | 


who now claims his seat has been duly elected, 
we have to look to a set of provisions in two 
forms of Government, the General and the State 
Both are to be observed in their 
respective spheres; and if the Legislature of the 
State of Iowa, in the passage of the law under 
discussion, has exceeded the powers conferred 


| upon it in relation to this subject by the Consti- | 


tution of the United States or the constitution of 
the State of Iowa, to that extent the action is in- 


| valid, as being in contravention of the suprethe 
'| law of the land. 


I think we may the more readily get a clear 
view of the true principles which govern this sub- 
ject, if we take the provisions of the Constitution 
of the United States and the provisions of the 
constitution of the State of Iowa, and read them 
as if they were all in one instrument. They are 
all to bé obeyed and observed. Letus read them 


| in sequence as if they were but one instrument. 


Without referring to their precise language, the 
case is this; The constitution of the State of lowa 


| has the exclusive power of organizing a Legisla- | 
ture; that Legislature has the power to choose a 


Senator; that Legislature has the power to de- 
termine the time and place and manner in which 
Reading the consti- 


The convention of Louisiana, there- || 
fore, in my judgment, exercising a power inhe- | 
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see how that 


tution of the State of Towa, let me 
Legislature is constituted, and eit interpo} 
| in it, collocating the sentences in different eae 
those provisions of the Constivution of the U; oe 
| States which have reference to the subj, ne 
| which are equally binding. 
| «The Legislative authority of this State shat} he Vee 
| in a Senate and House of Representatives, which then 
| designated the General Assembly of the State of Iowa, fn 
| business of this legislative authority 1S tO pass laws and ; 
elect a United States Senator. A majority of each Ho . 
| shall constitute a quorum to do business.” lise 
| Read these sentences thus collocated and wh. 
|| is the doubt? The Legislature of the State: 
fowa has the right to choose a Senator. 
legislative authority is vested in a Senate 
House of Representatives. 
(this I interpolate) to pass laws and elect a Sens. 
ator of the United States, anda majority of eae} 
House shail constitute a quorum to do business 
Now, sir, if it be in part the business of t, 
Legislature of Iowa to elect a Senator to the Cop. 
gress of the United States, then it cannot elem 
that Senator under the terms of the constity:; 
|| of the State, unless there be present a quorum 
|, the two Houses. 


ject, and 


ate of 


The 


. and 
Its business Shall be 





i 
| 
| 
; 
j 
| 


On 


of 
} In the case at bar, it is aj. 


|; mitted on all hands that there was no quorum of 
| the two Houses. ‘This really seems conclusiys 
of the question on its face. How is this argy. 
ment met? We are referred to a law of the 
Legislature of Iowa, passed in the year 1847. 
ordering the Legislature of Iowa that sat jn the 
year 1854 to proceed, at a certain time and place, 
in a certain manner, to electa Senator. The firs: 
thing that strikes my mind on this statement of 
the case is, whence did the Legislature of 1847 
derive the power to lay down rules and give laws 
to the Legislature of 1854? Of what validity js 
the act of the Legislature of 1847 in controlling 
the action of the Legislature of 1854? Law is a 
| solemn expression of legislative will. By its very 
|| nature, it emanates from a superior, and is ad- 
dressed to the inferior. It commands; it ordains; 
| or it prohibits. for the purpose of doing any 
|, one of these acts, it must emanate from some 
|| power superior to that to which it is addressed, 
Vhat right, then, had the Legislature of 1847 to 
lay down the law and give orders to the Legisla- 
ture of 1854? Was it superior? Not so, sir; 
for the Legislature of 1854 is to this extent its su- 
erior, that it had the right to overthrow all that 
it had done, and to say that just the reverse should 
|| be the faw to that which the Legislature of 1847 
|, determined should be the law. We might as 
|| well say that because the House of Representa- 
tives of the United States has power to pass rules 
for its own government, the House of Represent- 
|| atives now in existence can declare what shall be 
| the rules of that House for all time to come. 
‘|| When the Constitution of the United States 
| vested in the State Legislature the right of choos- 
ing a Senator, and the right of naming the time 





and place and manner of holding the election, it 
| created a jurisdiction which had exclusive author- 
ity over the whole subject-matter; and that juris- 
'| diction is the Legislature, not of to-day, nor of 
1) ees nor of to-morrow, but it is the Legis- 
| lature for the time being which elects the Senator; 
jand itis for that reason that, with the greatest 
|| deference to the judgment of the honorable Sen- 
|\ator from Illinois, [Mr. Doveras,} | cannot 
|| concur with his argument as far as it is based on 
| the disregard of this law by the Legislature ot 
1854. I look on that law as nothing more than 
| an agreement between the two Houses of the Iowa 
Legislature in the year 1847, for the establish- 
ment of ajoint rule, just as the two bodies of this 
Congress have made joint rules for regulating the 
| manner in which they will discharge the func- 
| tions in which the action of both is required. 
But suppose at any one moment either body de- 
clines to act*in conformity with the joint rules: 
|| will legislation passed in open violation of them 
thereby be the less valid? If the two bodies of 
the Legislature of Iowa in 1854 had chosen by 
| joint resolution to declare that each House wou! 
|, deposit ballots in a box in each House, and 
|, would then order those ballots thus deposited in 
|| separate boxes to be counted together, It would 
|| have been in direct violation of every provision 
|| of the law of 1847; and yet who will stand up 
and declare that a legislative election in that mode 
would be invalid? The Senate and House 0! 
|| Representatives of the United States have certain 
| powers to exercise in common. It is their duty 
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to exercise thgge powers. It may be that one or 
other Will be derelict in its duty. Charges 
- made at the last session in relation’ to one 
he two bodies of Congress, that it was de- 
: ot in its duty in relation to the passsge of a 
ut because one House is derelict in its 
is the inference thence to be drawn that 
those who were present and ready to perform 
their duty, could actin the absence of the derelict 
body? ca ; 

Gentlemen tellus here—and itis really seriously 
yrged as an argument on the attention of the 
Senate—that this was a factious action on the 
at of a majority of the Senate of Iowa. Sir, it 
‘oes not become me, and—I say it with due def- 
erence—I do not think it altogether courteous in 
any other gentleman, to qualify in such terms the 
-onduct of a State Legislature, however much to 
him it may seem to deserve censure. This I will 
say: whether factious or not, whether the Senate 
of the State of Iowa was guilty of a breach of 

yromise towards the House of Representatives 
or not, Whether it was guilty of a breach of faith 
or not, the fact was that the Senate of the State 
of lowa refused to elect a Senator of the United 
States; that after it had given its consent to the 
House of Representatives to join it in convention 
to elect a Senator, it withdrew that consent—sub- 
stantially it withdrew it in as formal a manner 
as [can conceive it possible for a Legislature or 
corporate body to withdraw its consent. 

The Senator from Mississippi, who first ad- 
dressed the Senate, [Mr. Brown,] appears to me 
to have fallen into a very strange contradiction 
in his positions. He agrees that if the Senate of 
the State of lowa had passed a resolution on the 
Saturday morning on which it met, that it would 
not go into convention with the House, and had 
sent notice to that effect to the House of Repre- 
sentatives, there could have been no convention, 
and no election. That he admits; and yet the 
record stares him in the face that on the morning 
of the day on which the Senate was to have 
joined the House in joint convention, it did pass 
a resolution that it would do no more business 
until Monday, for it adjourned from the moment 
of its meeting on Saturday morning until Mon- 
day morning; and the Senator who now holds his 
seat was elected during the adjournment of an 
entire branch of the Legislature, and yet we are 
told he was elected by ** the Legislature!”’ 

Mr. BROWN. The Senator will allow me to 
ask him a question. Was that proceeding noti- 
fied to the House of Representatives—formally 
notified, | mean? 

Several Senators. Yes. 

Mr.BENJAMIN. Gentlemen around mesa 
iiwas. It really seemed to be a matter of such 
perfect indifference, that I did not look at it. 

Mr. DOUGLAS. I can answer the question. 
The Journal shows that when the House sent a 
committee to the Senate to wait on them, that 
committee reported to the House that they had 
gone to the Senate chamber, and the Senate had 
adjourned to Monday; and hence there was no 
Senate there. 

Mr. BROWN. That doesnot meet my point. 
My point was, thatif the Senate choose to break 
up the joint convention, they could do it by pass- 
ing a resolution to that effect, and formally noti- 
fying their own action to the House; and not 
that a mere adjournment over beyond the day 
when the joint convention was to assemble, that 
fact being ascertained by some committee not 
connected with the Senate at all, would be suffi- 
cient. 

Mr. BENJAMIN. I think that if the Senator 
from Mississippi, whose mind is so acute and so 
logical, will reflect on his proposition, he will see 
that it is impossible there can be the difference 
which he supposes between the two cases. If 
the Senate had sent notice to the House that it 
would not meet the House, he admits the election 
Would be invalid; but because it refused to meet 
the House, and did not send notice, he says the 
election is valid. The Senator will perceive at 
Once that the entire and sole question before us 


relict 
jaw; b 
duty, 


8 this: was the constituent authorit _ which 
elected the Senator now applying for his seat, 
competent to elect him? one branch of the 


gislature be absent, either with or without 
notice to the other branch, the fact of the com- 
munication of the notice would not change the 
Constitution of the body. If the Senate of the 
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| State of Iowa determined that they would form | 
no part of that body which was to elect a Sen- 


| be present at the election, the fact that it failed 
| to communicate its result, cannot change 


| shortly after ten o’clock, concluded to adjourn 
| till Monday, but not, as I understand, witha 


|; marks of my friend from Mississippi. 











ator, and yet failed to notify the House of that 
determination, it was not the less no part of the 
body, for it took no part in the election. ‘There 
can be no difference in the principle of the two 
cases. The sole question being the constituent 
power of the electoral body, if thatelectaval body 
was deficient, by the voluntary and determinate 
action of the Senate deciding that it would not 


the 
constitution of the electing body. 

Mr. BUTLER. I think it better to let my 
friend’s argument have the full weight which it 
will derive from a statement of the facts. As | 
understand, the House of Representatives of lowa 
met at nine o’clock. The Scnate met at its usual 
hour, which was ten o’clock; and after the House 
had been in session and attending to its usual || 
business, it sent the ordinary message which had | 
been sent to the Senate before—an inter-commu- | 
nication asking them to go into this convention. 
When the committee arrived, some time had 
passed away. The Senate at ten o’clock, or 


purpose of terminating all efforts to conduct this 
election. I think there is a mistake about that. 
On Monday they would have determined whether 
they would have gone into an election or not, and | 
they had that righg. 
Mr. BENJAMIN. I was going on to that | 
very point which the Senator from South Caro- 
lina has suggested, in further answer to the re- 
He is 
right when he says that the convention, if legally 
constituted on the day prior to that at which it 
made this election, having adjourned to the day 
on which it made the election, was still a con- 
vention of the two bodies, and therefore embodied 
the Legislature of the State; but does not my 
friend see that he does not yet get to the point of 
the difficulty? Take his own suggestion as to | 
the action of this body. He says that if we agree 
to adjourn until to-morrow, and if to-morrow 
morning we come here but three or four mem- 


| bers, we are still the Senate of the United States. 


He is right. Thatis not the question. We have 
not yet reached the difficulty. When we mect 
to-morrow morning, three or four members being 
the Senate of the United States not in quorum, 
can we do anything but adjourn? Can we go 
on and legislate? The convention of this State 
Legislature, admitting it to have been properly | 
held, admitting the right of the two bodies to 
sit together, admitting its adjournment to have 


been valid, admitting it to have been a valid meet- | 


ing on the morning on which this election took | 
place, and where still have you go}? Not to the 


under the State constitution; but to this point, 
and this point alone, of adjourning over to the 
following Monday, and waiting until there was a | 


| quorum—not an indefinite adjournment, but an || 


adjournment to the following Monday for want 


of a quorum, and notice to the other constituent || 


part of the convention that its presence was re- 
quired for the purpose of going on with the trans- 
action of business, for without its presence there 
could be no quorum. 

The question, then, is one of a quorum of this 
convention. Gentlemen tell us that the conven- 
tion was in quorum, because a majority of the 


members of the two branches were present, al- || 


though a majority of each branch was not present. | 
Now, when gentlemen tell us that was the case, | 
they tell us it was so because the law of Lowa | 
declared that a majority of the members of the 
convention should be a quorum. To that I say, 
I care not whether it is so or not; the constitution 
of the State of Iowa says the contrary. The 
constitution of the State says, that to do business 
there must be a quorum of both branches. 

Mr. BROWN. Will my friend allow me to 
interpose at this point? I think I see the point 
of difference between us. He admits with me, 
that the Senate may be present without there 
being a quorum. I admit with him, that a quo- 
rum must be present to do any act which requires 
the presence of a quorum to give it validity. 
Then we come to the point, is the presence .of | 
a quorum necessary to make* perfect the act of | 
electing a Senator? I hold this to be true in the | 


|if the Senator would permit me. 
| used that argument the other day. 


| it by. 


}.can act. 
| act, or was it not? 
| for us to say what would have been the result if 
| it had been there. 

conclusive answer to the objection as made by 


|| stead of sitting in separate chambers. 


' 

i 

] have, in the absence of any constitutional pro- 
| 

90int of acting, because there was no quorum || 

I £> 1 
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eee 
language of the law books, that the law is the 
perfection of reason, and at the point where the 
reason of the law ceases, the law itself ceases. 
Now, for what purpose do you require the pres- 
ence of aquorum? Is the nee of that 
quorum necessary to make the election valid? It 
is admitted that it is not. The election will be 
valid, though the quorum vote against the Sena- 





concurre 


| tor W ho is chost n. 


Mr. BENJAMIN. 


I was coming to that point, 


He himself 
Mr. BROWN. 


passing over it. 

Mr. BENJAMIN. I was going on to that 
point, because I listened to my honorable friend 
trom Mississippi, for whese judgment I have 
great respect, with interest, and I confess some 
surprise as regards the conclusion at which his 
mind arrived. He made that very argument the 
other day, and I was about to answer it. 

Mr. BROWN. I thought you were passing 


I thought the Senator was 


Mr. BENJAMIN. He asks why do you want 
a quorum, when it is admitted that i§ a majority 


| of the Senate be requisite to constitute a quorum, 


and were present, even if that majority had voted 
the other way, the election would have been the 
same, because it was notnecessary for the quorum 
to vote for the member elected? 1 again answer 
the Senator by an illustration from the practice 
of our own body with which we are so familiar. 
Suppose thirty-one members are sitting here, 
thirty-two being required for a quorum, and 
thirty of us vote for the passage of abill,and one 
votes against it. If there could be got another 


| man to vote against the bill, the bill would pass; 


but because there is a man absent who is opposed 
to the bill, the bill cannot pass. The presence of 
an opponent of the bill would secure its passage; 
his absence secures its defeat. Why? Because 


| after all there must be some rule—some line. The 


Constitution lays it down, and it is not for us to 
say that in this particular instance the rule oper- 
ates unreasonably, and in that it operates well. 
The Constitution creates the power which alone 
Our inquiry is, was the power there to 
If it was not these, it is not 


I think this is a complete and 


the honorable Senator from Mississippi. 

Certain objections have been raised with some 
show of reason, based upon the fact, that the 
Legislatures of the different States of the Union 


hibition in their own States, exercised their power 
as a Legislature, derived from ue United States 
Constitution, by meeting in joint convention, in- 
I see no 
objection to that. I see no objection, when the 
State constitution has organized a Legislature, to 
that Legislature meeting in one chamber, or in 


constitution has vested in it. But whether it sits 
in one chamber or in two, it must be such a Legis- 
lature as the constitution of the State has created, 
or itis no Legislature at all. Pass the line—let 
it be not exactly such a Legislature as a conven- 
tion of the citizens of the State have ordered— 
pass that line once, and where is the limit? Just 
see where we are driven. We are drifting at sea 
| without compass or rudder. 

The honorable Senator from Georgia [Mr. 
| Toomss] tells us, with that intrepidity with which 
he always meets the results of his own arguments, 
and for which every candid and fair reasoner 
must admire him, that the Senater from lowa 
| who now holds his seat would hold it validly if 


! 
|| two chambers, to exercise the right which the 
| 


| there had not been a Senator of that State present 


to vote at the time he was elected. Yet this is 
| in the face of a Constitution which says there 
is no Legislature except that which is composed 
of two branches. We are asked, how can yoy 
say that a Senator on this floor has been elected 
when the case has occuered, as has frequently 
| taken place, of the two bodies of the Legislature 
meeting in joint convention, and the majority in 





|| one body overbearing an opposite majority in the 


| other? I see no difficulty in that at all. I see 
| nothing in the objection which, examined at the 
bottom, is not eastly dissipated. Sir, two bodies 
| have to act; and for the sake of the argument 


let me suppose numbers to make myself clear. 








292 


— LT SL 


of one hundred members form a Legislature. 


They have sole control of the time and the place | 


and the manner of holding the election. They 
must concur. One body, the Senate, votes, and 
gives a majority for A; the other body,the House 
of Representatives, votes, and gives a majority 
for B; and the two Houses do not concur. The 
Houses then, by joint resolution, agree that they 
will take another ballot in each House, with the 
understanding that, if the majority in the Senate 
for A shall exceed the majority in the House for 
B, then the House will yield its choice, and agree 
to elect A with the Senate; but if, on the con- 
trary, the House majority for B exceeds the 


Senate majority for A, then the Senate agree that || atives, if that convention is holden ata time when 


they will yield, and join the House in declaring 
eleated. They ball 
of five for A in the Senate, and ten for B in the 


House; and thereupon, by common consent of || Senators seem to found their opposition upon the 
ground that the statute of the State of Iowa has | 


both bodies, B is declared elected. 
That is an election by the Legislature, and yet 
the votes have been taken per capita. That is an 


election taken by the consent of the two branches, | result from this diversity of views must follow, | 


and yet one branch has voted bya majority for a 
different individual from the one elected. Why 
is it valid? Because the manner of holding the 
eléction‘is exclusively within the power of the 
Legislature that makes the election. This is the 
case, as I understand it, in Virginia. In the | 
House of Delegates a vote is taken for Senator. 
In the Senate another vote is taken for Senator. 
It is the understanding between the two Houses, 
that if the two Houses do not concur in the 
majority for one individual, the House in which 
the majority is the smaller will yield its choice 
to the loom in which the majority is the greater, 
and concur with that House in declaring its 
favorite the successful candidate. This, then, is 
an election by the Legislature. Both bodies act. 


One bedy must yield when they differ in opinion; || all cases of this kind, that some principle should | 


and by agreement the mode of ascertaining how 
one or the other is te yield, is determined by the 
vote per capita in the two branches—perfectly 
legal, perfectly coystitutional; and the body elect- 
ing is the Legislature just such as the constitution 
organized it. This is legal and constitutional, in 


my opinion, whether they sit in separate cham- || opinion, will show to the Senate the position 


bers, or whether they sit together in one chamber. 
They may meet together in one, and every mem- 
ber of the Senate vote for one man, ad every 
member of the House vote for the other, and the 
House majority for the one will vastly exceed 
the Senate majority for the other; but when they | 
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Suppose that a Senate of twenty, and a House 1 entertained from the beginning, and which have 


otagain: there isa majority || when itis not in session, the election made by 


not been changed by any of the arguments that 
have been adduced by Senators. 

Senators who oppose the sitting member de not 
seem to agree upon any one ground upon which 
to oppose him. One Senator places his opposi- 
tion on one point, and another upon another. 
The honorable Senator from Delaware, [Mr. 
Bayarp,} for instance, thinks that no election 
can be made, legally, if it is ascertained, or ap- 
pears, thata minority of the Senate, not a quorum 
of that body, is present in convention. The Sen- 
ator from Connecticut, [Mr. Toucey,] thinks that 
even if all the Senators were present in conven- 
tion, with a majority of the House of Represent- 


the Senate is not properly in session, or on a day 


Other 


such a convention would not be legal. 


not been complied with in all particulars, and, as | 
they think, in all important particulars. One | 
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| Then comes another questio@§what js « he 
| Legislature ?”? The Constitution says =~ 
| tion shall be by ‘the Legislature,” What 
|| meant by it? I agree with what was Stated 
| near not in the same words) by the honorahi, 
| Senator from Louisiana, [Mr. Bensamry The 
Legislature is that which is so constituted by He 
constitution of each State. That decides i. 
|| is the Legislature. It may consist of one Thar 
or of two bodies, or of three bodies. [; make! 
no difference how aaa after they decide whe 
| itis; that is a power which belongs to the ie 
| itself. The definition is made in its constitution 
| Each State decides for itself. The constitysio, 
of Iowa has made its Legislature to consist o¢ : 
Senate and House of ee to be called 
‘*the General Assembly’’—consisting of jy 
branches. That is the Legislature of Iowa, 
Having ascertained what the Legislature js 
(and it is precisely the law-making power pyre. 
scribed by the constitution of the State,) the y zt 
question which arises is one that has also boop 
considered by the honorable Senator, ant ha 





the elec. 





and that is, that if the Senator now holding his 
place in this body from Iowa should be rejected, | 
the case will form no precedent. It cannot be 
said that in such a case the Senate has established 
any principle whatever, because none has been 
affirmed by a majority of the Senate as settling 
the matter in dispute. On the contrary, those 
who sustain the right of the sitting member to his | 
seat, place it on one single ground, which is this: | 


that any election made by a majority of the Legis- || 


lature of the State, in any constitutional form | 
agreed to by that Legislature, or which has re- 
ceived its assent, is legal and valid; and if the 
sitting member holds his seat, he will hold it on 
that broad principle. 

Now, sir, it strikes me that it is important, in | 
be established by the decision we make, because 
it will form a precedent for other cases of a sim- 
ilar description, when other cases arise. A brief | 
statement of a few leading principles, in most of | 
which, I believe, all the Senators agree, but in | 
some of which there may be a difference of | 
which I take in relation to this question. 

I will premise that I listened to the honorable | 
Senator from Louisiana, [Mr. Bensamin,] who | 
has just addressed the Chair, with great interest 
throughout his argument, and with more par- 


ticular interest throughout the first part of it, || 


go into convention there is this tacit agreement, || because he adopted the same line which I had | 


that the House which finds itself in a minority 
in the respective numbers given for its chosen 


marked out for myself in looking at the sub- 


ject, and which I had placed among my memo- | 


candidate, shall yield its choice to the other; and || randa; and I supposed he must come to the same | 


it does yield it, and the joint convention declares, 
as the act of both bodies, the election of the Sen- 
ator who may be chosen. 

But, sir, how different is this from the case 
where the members of two bodies, when they 
meet together, find that there is no quorum as 
required by the constitution of the State—when 
they find no Legislature present! Idle is it for 
me that you should refer me to a law which de- 
clares thatthe members of the two bodies should | 
meet in convention. I tell you that law can- 
not override the organic constitution of the State. 
In my State, the organic constitution provides 
that the members of the two bodies may meet in 
joint convention. I agree with my colleague 
that a Legislature thus constituted in joint conven- 


conclusion with myself. 1 listened to him, there- 


} 
fore, with some surprise, when I found that, from | 


the same data which [ had assumed for myself, 


arguing on the same great leading principles, he | 


arrived at anentirely different conclusion; and in 
which conclusion of his I am still not at all able 
to concur. 

Mr. President, there are a few simple princi- 


oles which I think govern the whole case, and [ | 


eg leave to state them, because it is necessary to 
the course of argument which I have chosen to 
adopt, although they have been stated before. In 
the first place, the question arises under two 
clauses of the Constitution of the United States— 
clauses of the first article in the third and fourth 
sections. ‘The third section simply provides that 


tion by the State constitution, will be in quorum | Senators are to be chosen by the Legislature of 


by a majority of its body; but if in the constitu- 
tion of the State there 1s no provision for thus 
organizinga Legislature for electoral purposes, the 
Legislatare of the State can make no law to that 
effect, for the Legislature is the creature, and the 
constitution is the creator. 

These are my views, Mr. President, 


very 


the State; and the fourth section uses precisely 


the same language that ‘‘ the times, places, and | 


manner of holding elections for Senators shall be 


rescribed in each State by the Legislature thereof’? | 
t goes no further, but reserves the power to Con- | 


gress to alter the regulations. The language is 
culiar. 


briefly and imperfectly expressed. They differ | but in the second clause it is provided: that the 
#omewhat from those of others, and I thought it |} Legislature shall prescribe ‘‘ the manner of hold- 


~~ duty to state them. 
4 


well remarked, by the Senator from Lovisiana, 


|| ing elections’’—not the manner of electing, but | 
ir. FESSENDEN.* Mr. President, it has been || the manner of holding elections, 


What does 


that mean? It means the mode which they chose 


who first addressed the Senate, [Mr. Suext,] || to agree upon as the form of comting to the result. 
that this was in the nature of a judicial question, || [t may include the voting, whether viva voce or in 
and it is perfectly proper for every Senator who | 
is to adjudicate upon it to give his opinion. I | 
am actuated somewhat by that View of the matter || distinctly by each branch, if there is more than 


in addressing the Senate at this late hour, because 
J have fixed opinions on the subjeet, which I have 


=. 


any other way, but it certainly includes the man- 
ner of holding elections, whether in one form, 
one, or in | am meeting of the two. It is *‘ the 
manner of holding the election.”’ 


In both cases it is ** the Legislature ;” | 


been once decided by this body—wheuce js }) 
power of the Legislature derived to elect a Sep. 
ator? Itis not derived from the State constity. 
tion which defines what the Legislature js, \y,, 
from the clauses of the Constitution of the United 
States conferring it. In what capacity, thon, 
do the members of the Legislature or the body 
stand? Ip the capacity of mere agents of the 
Constitutibn of the United States for the accom. 
plishment of a particular purpose. They derive 
their authority from the Constitution of the 
United States; they are responsible to it as far as 
they are responsible at all. They are under jo 
responsibility whatever to the constitution of the 
State, or the government of the State. The State 
has no power over the matter. It has completely 
and entirely exhausted all the power it had when 
it defined what the Legislature should be. - Having 
fixed that, no power whatever remains in the 
State government, under the Constitution or 
laws, to affect the question. Their power is 
ended and gone. They have established a Legis. 
lature, defined what it is, and then upon that 
Legislature the Constitution of the United States 
| confers a certain power. 

I go further, and say that it is not in the power 
of a State, by its constitution or its laws, after 
having fixed what the Legislature is, to impose 
any restriction, any limitation of any kind or de- 
| scription, in relation to senatorial elections, upon 
the Legislature which it has thus created. The 
State constitution constitutes the agent, but after 
it has once constituted and appointed that agent, 
it can neither in any of its constitutional provis- 
ions, nor by any provision of its law, impose any 
| limitation upon that agent, or affect his power in 
| any possible degree. The power, as I remarked 
| before, was exhausted when it decreed who or 
| what the agent should be, or in what form the 
|| Legislature should be constituted. 
| ‘Then, Mr. President, another point arises, 
which I wish to state to the Senate distinctly. It 
is this: what particular ‘* Legislature’’ is referred 
to, when the Constitution says that this power 
shall be exercised by the Legislature of the State? 
What Legislature does it mean? The Constitution 
of the United States does not define. The language 
is general. It is ‘* the Legislature.’’ The answer, 
however, is obvious—itis the Legislature which is 
to elect the Senator. What Legislature is that’ 
The Legislature that is in existence at the time the 
vacancy happens. No other Legislature has the 
slightest power over it. I agree with the Senator 
from Louisiana upen that subject. No previous 
|| Legislature is the agent; no previous Legislature 
can pass any law which can have binding eflect 
upon the Legislature which is the agent to make 
the election. That power is conferred upon the 
specific Legislature which is in existence at the 
time the power is to be executed. Its members 
| are the agents. They have the entire control of 
it. They mayexercise that power as they pleas, 
within constitutional limits; because, being a mere 
matter of agency, the Legislature of the State * 
the time a vacancy’occurs being the sole agen 
of the General Government to accomplish & p*! 
| ticular purpose, the previous Legislature, 0' 
|| being such agent, can exercise no control over !t 
| Nor has the constitution of the State any contro! 
| 














over it. — 
If these propositions are correct, then comes 
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: ~~ vestion, in what character do members of |} of the people of a town voted on a certain occa- | Mr. BENJAMIN. The honorable Senator will 
18 * the the ques". lature act? Do they act as a Legisla- || sion, in Maine, that it would send no represent- || permit me to say one word. I know he is too 
the elec. such uA body—or asindividuals? The conclusion || ative; whereupon the minority of the people of | practiced a debater tq be displeased by the inter- 
What jg es | have come in reference to this matter | that town went on and elected, after that vote || ruption. The difficulty that I find in his argu- 
$ Stated to whic “hich has been stated by many gentlemen || was taken, a member of the Legislature. The || ment is, that we do not agree as to what is com- 
_a —_— ‘other side, that they act in their capacity || minority of our supreme court held, and their || prehended by the words ** manner of holding the 
a), The + i; ,. It is the body constituted by the con- || opinion was unquestionably a right one, and it | election”? The Senator says that by an act of 
d by the _ gl the State as the Legislature of the || was adopted by the Legislature, that in Massa- || Congress or an agreement of the State Legisla- 
ae aa oe | say “the body’’—one body, because y chusetts the right of representation was a corpo- || ture, the manner of holding an election would 
mak) the Legislature is one body. It may consist of || rate right, but in Maine, under our constitution, |, comprehend an agreement in advance by the 
de os ae parts—it ong ae of a House of Repre- the me of representation was not a corporate | Senate that an election should be held without a 
ce ee gptatives and a Senate, or more if you please— || right, but a right of the people, and that it was H | porte of either body being present. Now, the 
oie put of how many parts soever it may consist, it || not in the power of a majority to deprive the | egislature might so consent, but the State con- 
stitution ‘5 still one body. In Iowa it is the General |/ minority of the right of representation in the || stitution provides that there ean be no quorum 
non: jssembly, consisting of two parts—a Senate and Le islature of the State. <a ; | without a majority of the Senate, and therefore, 
, call : , House of Representatives; and when this power | he cases are not exactly similar; but it may || that consent of the Senate, in my judgment, 
on sonferred on ** the Legislature,”? speaking of | be considered that the right of representation in || would be entirely nugatory; or in other words, 
nd wo i as a Legislature, it is conferred upon a body, the Senate of the United States is in some de- | the Senate cannot in advance agree that it will 
od : consisting, it may be, of several parts, and to be | gree a corporate right—a right of a State as a | take as an election the choice of a body composed 
rer — executed according to their own will, within the State. The representation in the Senate is founded |! of a minority of the Senate, not a quorum. 
he My . provisions of the Constitution, and the powers || upon the doctrine of representing States, and not | Mr. k ESSENDEN. My answer to that must 
0 been conferred on them by the Constitution. af || the people of the States. The people of the || be obvious from what I have previously said. 1 
in "wo if itis one body, it has certain powers which } States are represented by the Representatives in | do not agree with the Senator at all that there is 
aah it may exercise singly. If it consists of two || the other branch. If it is to be considered as a || any power in the constitution of the State beyond 
a Ren. parts, the assent of each of those parts must be right belonging to the States, then it may be con- || the mere designation of what shall constitute the 
nstity. given to its action. Action is to be had. An || sidered a corporate right. Ido notlay this down || Legislature. When it says that a quorum of each 
is. but avout is constituted, consisting of two different || as a principle, but only as an illustration. Then || branch shall be necessary to do business, it refers 
United assemblages, making one body. Now, in order i} at might follow that a majority of the Legislature || to the business of the State. It cannot designate 
es io make the exercise of their power legal, what || can, if they choose, refuse to have the State rep- || what shall be a quorum in regard to business to 
e body is the result necessarily? It necessarily is, that || resented in the Senate. At all events, there is || be done, not by virtue of the State constitution, 
of i there must be the assent of those two separate || no practical mode that I am able to imagine, in || or under the State constitution, but by virtue 
Accom. existences to Whatever action is proposed to be || which a State can be compelled to exercise the || simply of the power granted by the Constitution 
derive had, in order to execute the power thus conferred || power; and if there is no mode in which the || of the United tates, the Legislature being an 
of the on them; and to constitute what is called, in legal || State can be compelled to elect a Senator, it fol- || agent of the United States. ; 
hens plirase, the act of the body, which is to perform || lows that there is no mode in which Congress || I agree with him in the language which I think 
der no the service required. by a law could compel any one branch of a Le- || he used, that when the State constitution has 
of the The next inquiry that arises is, in what man- || gislature to go into an election at any particular || designated what the ee shall be, it has 
» State ner must this act be performed? The Constitu- || time, although an election held in a different || exhausted its power. The provision which it 
pletely tion of the United States settles that. It says || mode, and a different time and magner, from that || afterwards makes in regard to the business to be 
| when that the times, places, and manner of ee err by Congress, would undoubtedly be a ee to = cme a 
aving elections for the choice of Senators shall be left || void. | and the State cannot make any regulation, either 
ae to the Legislature itself, and, as I said before, But suppose Congress should undertake to ex- || in the constitution or by law, which shall have 
on or necessarily to the Legislature which is to perform || ercise this power, and should provide that, ata || the slightest binding effect on the Legislature, 
ver ig the act. ‘They have full power over it. There || time to be fixed by the Legislature, the two || which 1s the agent, and sole agent, and has the 
Levis. is no limitation of that pawer. They may doit, || branches, or the several branches, or the mem- || sole power to act in reference to the matter. 
n that within the forms of law, and’ sae the pro- || bers of the Legislature, or of the several branches, || There is where we differ. Tat provision of the 
States visions of the Constitution, precisely as they || should meet in convention, and, being so met, a || constitution of Iowa, with regard to a quorum, 
lease. All that is necessagy is that there should || majority of the whole number should constitute || has no effect; and it is pres pee for Congress to 
Dower fe a legal assent to the mode which they choose || a quorum, and that they should then proceed to || say, if it pleases, what shall constitute a quorum; 
“after to adopt in order to accomplish the purpose. the election of a Senator, and that the person who || and although it cannot make that imperative on 
npose | will illustrate this by supposing a case. Sup- || received the majority of the votes thrown in such || the Legislature which is to act, (that is to say, it 
or de- pose Congress to exercise its reserved power. || a convention thus formed, should be declared || cannot compel the Legislature to act,) yet when 
‘upon One thing is evident, Congress has a reserved || elected; and then, having passed this law, the || the Legislature, which is the sole agent, and has 
The power which it may exercise, as to the manner || several branches of the Legislature sitting sepa- || the sole authority, agrees to accept the law, and 
after of holding elections. Suppose it undegakes to || rately, each in its respective Chamber, and acting || votes to meet at that time, for that purpose, under 
went, exereise it: can Congress compel the election of || uuder the constitution of the State, and by virtue || those provisions, whatever it does under those 
rOVis- aSenator? I hold with other gentlemen; the in- || of its authority, should vote that they will now || provisions is legal. It is not to be controlled by 
e any clination of my mind—although I do not deem || proceed, or on some particular day proceed, to || the provisions in the State constitution of lowa, 
ver in the question material—is, thatitcannot. It can- || form a convention for the election of a United || as to what shall be a quorum. The Senator con- 
irked notcompel a State to elect a Senator; it cannot || States Senator; do they not give their assent— || tradicts himself when he undertakes to say that 
ho or compel a Legislature to act. It can exercise no || their legal constitutional assent—by that vote to || all the power the State has is to designate what 
n the compulsive power over either branch of the || the mode proposed by which a Senator is to be || the Legislature is, and has no power over the 
Legislature. It cannot say to the Legislature, to || elected ? | Legislature, and yet undertakes to say that the 
rises, this branch or to that branch, thatit shall act ata If such a law was passed Mm Congress, in || Legislature must be bound by the provisions in 
ly. It particular time, at a particular place, and in a|| virtue of the power reserved to Congress in the | the constitution of Iowa in regard to what con- 
erred articular manner. If the Legislature, after a || Constitution to legislate on the subject, and the || stitutes a quorum in relation to their business ! 
ower CS of Congress of this description, should un- || Legislature of the State by its distinct branches, || I doubt very much, and I think it is more in- 
state? dertake to act in a different manner, the election || acting according to the ordinary course of busi- me than sound, the distinction which the 
ution would not be valid; but that is a very different || ness, should give their assent to it by voting that, || senator draws in regard to the constitution of 
ruage question from considering whether Congress has || at the time and place fixed, they would proceed || Louisiana, He says two Legislatures are con- 
wer, the power to compel a Legislature to act. If it || in the manner thus designated to elect a Senator, || stituted by that constitution, one for one purpose, 
ich is has no power to compel the Legislature to act, it || and the members of the two Houses should ac- || and one for another. I doubt the power to do 
that? certainly has no power to compel any one com- || cordingly meet in convention in pursuance of || that. There is and can be but one Legislature 
e the ponent part of the Legislature to act, if it sees || that act, that vote, that assent thus given, and an || of the State of Louisiana. When it constitutes 
s the fit not to do so. election should there be had by a majority of a || its Legislature for ai) State purposes, the Consti- 
nator I know this question has been much considered, || quorum of the whole number, according to the tution of the United States confers on that very 
vious and there was an illustration of itin an occurrence || law of Congress, would not such an election be || Legislature the right and power to elect a Sen- 
ature that took place in my own State long ago, and || legal, whether there was a majority of the Senate || ator; and when the constitution of Louisiana 
offect which, I think, may shed some light upon it. || there or not, or whether there was a majority of || goes on to provide that that ee in elect- 
nake The original constitution of Massachusetts, of || the House there or not? I contend thatit would. || ing a Senator, shall act in a different mode, it 
) the which Maine was a part, provided for the election | Why? Because all thatis necessary is that there | provides what it cannot enforce. The matter 
t the of representatives by towns, as municipal corpo- || should be a legal assent, according to the forms || cannot be got rid of by saying that it means one 
bers rations. It gave so many representatives to such || of proceeding of the Legislature, to that elec- \| Legislature for one purpose, and another for 
ol of and such towns. Representation was not predi- || tion. It is the act of the Vesidabene itself when || another purpose. That is a mere evasion, if the 
pase, cated entirely upon the number of people, although || adopted. Congress has provided that it should || honorab e Senator will allow me to say so. It 
mere that might have been the leading idea, but to the || be in that mode. The Legislature has assumed || is a mode of getting out of the difficulty, when 
te at town of A so many, one, two, or more represent- || that position; it has indorsed that provision; it || he cannot meet it. The Legislature is the law- 
gent atives were given, and others to the town of B, || has accepted it as its own; it gore into the con- || making power. It is the power which the con- 
par- and so on. When Maine framed its constitution || vention thus provided for by Congress to make || stitution of a State has provided for enacting 
not it adopted a different principle, and settled ques- || that election. When it has gone into that con- || laws for the purpose of accomplishing the —— 
vr it. tions of representation by the consideration of || vention under these rules, it goes by virtue of || of legislation; and it cannot constitute -_ er 
ntrol the number of people, and classed towns accord- || an act, or what is equivalent to an act, of the || Legislature with no power to make laws, Ui ited 
ing to their population, in order to entitle them || Legislature, and whatever is done there is done ower to do anything but simply elect a Unt 
mes 


to representatives in the Legislature. A majority |) by virtue of that act. 





tates Senator. No, sir. You get back to the 
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very point of objection, which is, thatthe consti- 
tution of the State of Louisiana has undertaken 
to do whatit has no power t do, thatis, to estab- 
lish the mode and make it binding, in which the 
Legislature shall act in the election of. a Senator. 
That is the result. 


1 have supposed that *h a Jaw was passed by 


Congre and agreed to by the Legislature of a 
State. Then the inference is obvious enough 
that, as Congr 3s has passe d no law on the sub- 


ject, the whole power rests ¢ xclusively and en- 
tirely in the Legislature of the State, and in the 
Legislature which is to accomplish the purpose, 
which is toclect the Senator. They are the per- 
sons, they are the bodies, having ex« lusive power 
over this matter. Then suppose they resolve in 
any form, and by the action of all the branches 
which by the constitution of lowa constitutes the 
Legislature of the State, that ata certain time and 
in a certain place they will meet for the purpose 
of electing a United States S¢ nator; and at that 
time, at that place, and in a certain prescribed 
manner, they will procee d to the election; sup- 
pose they say, that at that time, in that place, 
and in a convention then to be formed, the two 
bodies acting together shall be merged into one, 
that a majority shall constitute a quorum, and 
that whoever is elected by a majority of that 
quorum shall be declare d the United State s Sen- 
ator. sshas notlegislated. Thereis the 
action of the body; there is the act of the Legisla- 
ture; there is the assent 


Congre 


of the Legislature; there 
is the dec ision of the ve ry body which is appointe d 
to carry this power into ¢ {Ti Ct; and their decision 
being thus legal! 
lature having | 

of law, both branches having agreed to it, what 
is to prevent its being legal ? Does it cease to be 
a Legislature because it has met in convention? 
Is it nota Legislature when it is in convention? 
Has it lest its character because it has gone into 
convention, and both branches are united in one? 


y made, their power as a Legis- 


been exercised with all the forms 


Let me put a case to illustrate this. Suppose, 
for instance, the constitution of lowa was silent 
as to the manner ig which laws should be enacted, 
and had simply Mosleacd that the law-making 
power, the Legislature of Iowa, should consist 
of a Senate and House of Representatives, which 
should have the power to pass laws in such man- 
ner as they should choose to determine: then, 
BUppose these two branches should pass a law 
that they would meet in convention, and in con- 
vention ‘proceed to legislate for the State, and 
that in that convention a majority of the whole 
number of both branches should 
quorum: would not that be legal? Would they 
se a cease to be a Legislature? Would they 
not have the same power and the same right to 
pass laws which they would have when acting 
separately? If so, Congress may make the same 
provision; that Legislature itself may make the 
same provision, for the constitution of lowa does 
not apply; there is no power to prevent their 
acting precisely in the manner they might act 
with reference to State matters, if the constitution 
of lowa had been silent. This matter is outside 
of that constitution entirely, and has nothing to 
do with it. 

I have spoken, following the line of argument 
of the honorable Senator from Louisiana, of this 
question, and | do not wish to say much’ more 
upon it. Of what consequence would it be did 
the constitution of lowa propose and provide a 
different mode from that adopted by the Legisla- 
ture? The Senator concedes with me that it 
would have no sort of effect; that it could have 
no binding force; that the constitution of Iowa 
can make no provision which would control the 
Legislature in the exercise of this power, much 
less can any preceding Legislature pass any law 


constitute a 


which would have any binding effect and validity, | 
because they can have no power oa this point | 


other than that given by the Constitution of the 


United States; and no such power is given except | 


to that body upon which the election devolves. 
Now, sir, hes difference does it make—I put 
the question to honorable Senators who argue 
that there must be an assent of the two branches 
—whether that assent is given before they meet 
in convention, or after they meet in convention ? 
Ic is only necessary that there should be an assent 


of the two branches; something to show, on the | 


record if you please, thatall the component parts 


of the Legislature have agreed to do that thing || to decide what shall constitute a quorum, i 


| or not, under the power vested in them. 
| 


which they are bound to do, ina particular mode. | is no overruling constitutional Provision o 


When that mode is to be pointed out, it is evi- 
dently proper—of course a matter of necessity— 
that it should be fixed beforehand. How was 
this case inlowa? The two branches voted that, 
on a certain day, and at a certain hour, they 
would meet in convention for the spr cific purpose | 
of electing a Senator. Was not that their assent? | 
Was it notall that was necessary? What power 

can control it?) They were to meet in convention; | 
they had the exclusive right to decide the ques- | 
tion. No power could overbear them in the | 
decision to which they had a right to come in | 
reference to that matter. They proceeded to meet | 
in convention, and they had certain action, and | 
the question arises whether that action was legal 


I contend, Mr. President, that when gentlemen 
concede, as they do concede, that the power of | 
acting separately may be waived by the two | 
branches, they concede the whole case. If the | 
two branches of the Legislature have, under the | 
Constitution, the right to waive their power to 
act separately, and to go into convention and act 
jointly, as gentlemen concede, all the rest follows. | 
When they have waived it, and have made that 
waiver in a distinct legal form, and subjected 
themselves to the action of the convention thus 
formed, they are necessarily obliged to be bound 
by the consequences which may follow. 

Then, sir, let us consider for a moment what 
the convention was. Was it legally formed? It 
is not denied that it was formed legally, because | 
it was formed by the assent of both branches of 
the Legislature. It came together under their 
action. No Senator here undertakes to say that 
it was not formed in the mode prescribed by law | 
so as to make a legally constituted body. I am 
perfectly indifferent whether they are considered 
as acting under the Jaw of the State of lowa then 
in existence, Oras acting in contravention of that 
law, because, as I before stated, the law had no 
binding force on them. It may be said, and has | 
been suggested, that the law is binding until it is | 
repealed; that if they undertake to go into con- 
vention while that law exists, they must be bound 
by that law, and follow its provision. Not so. 
A law passed by the Legislature of Iowa, or by 
any other Legislature, while it exists, is binding 
as far as State legislation is concerned, and 
nothing can be done in opposition to it. <A 
Legislature succeeding may repeal it, and may 
then act; but in electing a Senator it is unneces- 
sary to repeal the law. Any action of theirs 
which shows their dissent from it is a sufficient 
lezal action, and the law of Iowa has no effect 
whatever unless those who are acting at the time 
in electing a Senator choose to adopt it. Why? 
Because in passing that law, the body which | 
undertook to pass it legislated upona subject over | 
which they had no control. It is competent for 
the Legislature who are to elect a Senator to | 
adopt it or not, as they see fit. They may do it | 
by implication, or they may do it directly; but if | 
they choose to act in the face of it, unquestion- 
ably their act, if in other respects conformable to | 
the Constitution, is correct. Take for instancea | 
case. Suppose a law existed in my own State, 
prescribing the time, place, and manner of elect- | 

‘ 
| 
| 





ing Senators, and the Legislature, when it came 
together, should simply pass a resolution in one | 
branch, send it to the other, and it be concurred 
in by that branch, that on such a day and such 
an hour they would proceed, either separately or | 
by joint convention, pointing out the mode to | 
elect the Senator, and that mode was entirely | 
different fromt the law in the statute-book, and | 
they should proceed, and a Senator should be | 
elected according to their provision by a majority | 
of each branch, or both branches: is there any 
doubt that the election would be constitutional 
and legal, notwithstanding the existence of the 
law in the statute-book ? I hold that there can be 
none at all, for the simple reason which I have 
stated more than once, that the law can only have | 
effect according to its acceptance by the Legisla- | 
ture which is to make the election. 
The convention being formed, (and you may | 
suppose it formed under the act, or in contraven- | 
tion of it,) it remains to inquire what were the 
incidents of the convention itself. A convention 
has certain legal mcidents. It has the power to 
adjourn, if it is legally formed. It has the atcha | 
there 
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point. It has the power to organize. |; eee 

power to decide who shall preside over jt It on 
- Tthag 


a power of perpetuation, unless its existence ; 
terminated by a superior power at a certain time 
Then this convention being assembled, whe Me. 
under the statute or not, on coming together 
these incidents: the power of deciding 
Senator should be elected; a power of 
what should constitute 2 quorum; the 
deciding that it might adjourn from day to day s 
do anything else that it saw fit todo, and was fu 
prohibited from doing by any provision Of the 
Constitution of the United States—not of the 
State, because the State power could not act y = 
them at all, as is conceded by my honorable friend 
from Louisiana, while they were thus in conven. 
tion. Under these circumstances they met, ang 
they adjourned from day today. They met legally 
The convention was constituted legally. They 
pours no resolution or act deciding what shoyig 
eaquorum. What is the parliamentary and com. 
mon law? That, unless otherwise fixed, a major; 
constitutes aquorum. Invariably that is the case 
They adjourned from day to day. Certain mem, 
bers chose to be absent at a certain time, but still 
there was a majority. Gentlemen have put the 
question, ‘* Suppose a majority of the Representa. 
tives were absent, what then? If such were the 
case, and all the Senators were present, and the 
whole madea majority of the whole number, which 
was a quorum, | say they have the power to elect, 
because, by their own concession, by their own 
admission, by their forms of proceedings adopted 
by themselves at the time, each man voted as, 
separate member of the convention, and it was 
not a convention, in any shape or form, in which 
they were to act as two distinct bodies. They 
appointed the President of the Senate the Presi. 
dent of the convention, and the Clerk of the 
House clerk of the convention. Suppose them 
not to be acting under the law, what is the result? 
It is, that here is a convention legally formed, 
and at one period the President was absent, 
Another President was appointed, and they pro- 
ceeded tu vote, and the sitting member, Mr, 
Hartan, obtained not only a majority of those 
present, but a majorty of all the members who 
constituted the convention. Can there be any 
doubt under such circumstances that he is prop- 
erly elected? If you throw out of the question 
the consideration which has been brought to bear 
upon it by my honorable friend, that there was 
not a quorum of each House, which was merely 
a provasion of the constitution of the State of 
Iowa, the whole argument of the Senator from 
Louisiana hinges on what he has interpolated 
into that constitution; that is to say, that the 
constitution of Lowa is to be understood as pro- 
viding that the business of the Legislature should 
be to pass lawsand toelect United States Senators. 
There is no such thing there; and if there had 
been it would not affect the case, because it would 
not have made the provision in reference to 4 
uorum applicable to it. If it had been inserted 
Shoes in so many words, the answer is, the con- 
stitution of the State has no authority to estab- 
lish that the business of the Legislature shall be 
to elect a Senator. That is fixed by the pro- 
vision of the Constitution of the United States, 
in the first place; and if the State constitution bas 
no power to provide anything of that kind, their 
provision in regard to what shall constitute & 
quorum is equally inoperative, because it Is & 
matter not within their jurisdiction, in any shape 
or form. Then coming together as a convention, 
under the vote of the two branches of the Legisla- 
ture which voted to form a convention generally, 
not under the law, for Senators will see it is a mere 
general vote, it became subject, of course, to all 
the well known legal parliamentary incidents o 
a convention. One is, that it is to be governed 
by a majority unless it otherwise provides. It 
could have been otherwise provided in such 4 
case, I suppose, by a vote of the two branches 
separately. They came together with that incl 
dent, as t setinbhed before, to be governed bya 
majority, with power to adjourn, with power \° 
organize, with all those incidents which, by the 
parliamentary and common law, belong, and 7. 
necessarily belong, to a convention of that de- 
scription. From that convention certain members 
chose to be absent, not as members of the Senate, 
or as members of the House, for they had ceased 
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to be either. Then, if certain members chose to ] 
absent, not reducing the number present below | 
we jority, or a quorum, can it be possible that || 
° po ee u conceive and believe that, simply be- | 
6 a the constitution of lowa provides that, in 
oD - business, there must be a quorum of each | 
House, therefore, in transacting this affair, which |, 
Jaced in their hands by the Constitution of 
United States, they must be controlled by || 
yrovision, and can elect in no other mode? 


ip 
the 


that } 


1} 
| 


THE 


subject. If there is any other, Senators will call | 
my attention to it if they see fit to do so. 

he main question then, is, was this election a 
fair one—without fraud? If there wasany fraud 
—if there was any practice having a tendency to 
make the election unfair—of course that settles 
the whole matter. In order to arrive at that ques- 
tion, you must consider whether they acted 
according to ordinary forms—either under the act 
or otherwise, as you please—and then you pro- 


The conclusion to my mind is by no means an || ceed, if you regard them as acting under the pro- 


obvious, or even a legitimate one. 

But, sir, 
the law of the State, and under that law several 
Senators have considered it; and even if you con- 
sider the Legislature as adopting: the law, there 
js no question In my mind that the proceedings | 
arelegal. One pointnas been started incidentally | 
by some Senators—that it was obvious from the | 
jaw that the Legislature intended to keep up a 
distinct organization of the two branches in con- 
yention. By nomannerof means. The law, by 
clear and strong implication, negatives any such | 
idea, There is nothing in the law from which | 
such an inference can De fairly drawn. On the 
contrary, all the provisions of that law go con- 
clusively to show, to my mind at least, that the 
intention of those who passed it was that there 
should be a complete merger of the two Houses 
in one, and that they should act as one body. 
Let me refer to a few of the provisions of the 
law, which will, I think, make this conclusion 
quite obvious. ae 

Section one, after providing how the conven- | 
tion shall be formed, says: 


“The members of both Houses thereof shall meet in 
convention in the Hall of the House of Representatives, 
forthe purpose of electing a Senator or Senators by joint 
role.” 


Does that look as if they meant to keep up a || 


distmct organization of the two bodies, and vote 
as two bodies? 
Then ‘the President of the Senate, or in his 
absence the Speaker of the House of Representa- 
tives, shall preside over the ‘deliberations of the 
convention; and in the absence of both, a Pres- 
ident pro tempore shall be appointed by joint vote.’’ 
There is another provyion which expressly | 
negatives the idea of separate action. ‘There is 


a provision for the appointment of tellers. Are || 
tellers to be appointed by the convention? No. | 
the Senate, and one is 


One is to be seer by 


to be appointed by the House. 


If there was to be a distinct organization kept || 


up after the convention was formed, they would 


convention was formed; but the language of the 
law, is that ** at any time prior to meeting in con- | 
vention as aforesaid, after the time for meeting | 
has been designated as aforesaid, each branch of | 
the General Assembly shall appoint one teller.”’ 

Why did it render it necessary that the appoint- 
ment by the Senate, and by the House, should be 
prior to the meeting of the convention, if it had 
not been for the idea that, when they were once | 
met in convention, there could be no separate 
action by the Senate and House, because they 
both formed one body ? 

“When the convention shall be organized as aforesaid, 


the members present shall proceed to choose viva voce a | 
Senator or Senators.”? 


It gives a particular mode in which it shall be | 


done. Leavir.g out the use of the expression | 
‘the members,’’ which has been sufficiently ad- 
verted to, there is but one single clause in this 
act which I can find that has the slightest ten- 
dency to show, in any degree, that it was intended 
to keep up a distinct organization. What is that? 
Simply the provision that the Secretary of the 
Senate shall keep a record of the proceedings. 
The Clerk of the House is Secretary of the con- 
vention. There is a separate provision, that the 
Secretary of the Senate shall keepa record. Does 
this show a separate action? It is not that the 
Senate shall keep it, but the Secretary of the 
Senate—a particular person designated, holding 


a particular office, shall keep it—for what pur- | 
pose? Simply that the proceedings of the con- | 


yenuon may be entered by its own officer on its 
own records, and on the records of both Houses. 
That is all—merely that there should be a proper 
record made up. That is the only provision that 
I have been able to discover week gives any 
idea of any separate action in reference to the 


| lons? 


1! elected or not is left to the body of which he is‘a | 


member, which is not controlled by particular | 


|| thing. 


|| vision of the existing law, to consider whether | 
I might consider the question under || 


| they substantially complied with those provis- | 
Did they substantially do what the act | 
required ? 
Ihe honorable Senator from Illinois, [Mr. | 
| Doveras,] the other day, was unable to discover 
the difference between an essential provision of a 
| Statute and one which was merely directory. His 
reply to the suggestion that certain provisions 
were only directory, was that all was directory 
| from beginning to end. Why, sir, the Senator 
| very well knows that the law books make a dis- 
| tinction between that :which is of the essencé of 
| a thing, especially in regard to elections, and that 
| which is only a form of doing the thing, for the 
| prevention of fraud and the like. If the thingis 
substantially done, and all the essentials are com- 
| plied with—if the essence is attended to properly 
| —an election is never held invalid on account of 


the omission of a form, although that form may | 


be prescribed by the statute. It is for the very 
| reason thatit is desirable to correct, or dispose of, 
| the errors which may be made by officers of elec- 
| tions, that the question of whether a person is 


| provisions that do not go to the substance of the 
For instance, the Senatg@can very easily 


| tlon between what is essential and what is not— 


what is the essence and what is merely the form. | 


Here is the first provision: 


“That at each and every regular session of the General 


Assembly of this State next preceding the expiration of the 
constitutional term of service of a United States Senator, 
| Or at‘any session when a vacancy shall exist, at an hour to 
| be designated by a resolution of either branch, with the 
concurrence of the other branch of the General Assem- 
bly,” &c. 

It is unquestionably true that both branches 
must concur; and unless both branches do con- 
cur, something which is exceedingly essential 
has been omitted; and when both branches do 
| concur, an essential matter has been performed. 


\| I would ask the Senator, does he contend that, if 


| 
naturally be appointed by each body after the [ 
| 


everything else that was necessary had been com- 
| plied with, all the other provisions of the statute, 


pretend. It is manifestly such a mere incident— 
such a mere formal matter—such a mere directory 


or the other. 
I think, Mr. President, the honorable Senator 
from Louisiana, [Mr. Bensamtn,] in the close of 


| 
| 
} 


Delegates severally, if A receives a majority of 
one in the Senate, and B receives a majority of 
two in the House, it is no election, because the 
House and Senate do not concur; but it is then, 
he contends, perfectly competent for both branches 
to decide that, on the next vote, the person who 
receives a majority of all the votes, both in the 





|| House and Senate, shall be declared duly elected | 


Senator. Is that his proposition? 
Mr. BENJAMIN. The fact is not stated cor- 
rectly. In Virginia, in that case, the election is 
| valid on the first ballot. 
} Mr. FESSENDEN. Iam not stating it asa 
fact. Weare merely supposing a case. That 
is the statement made by the Senator for illus- 
tration. 
Mr. BENJAMIN. Yes,:sir. 





Senate and House, acting separately, disagree, the 


if the result is the same on the next balloting, and 
| A has one more vote on the whole than B, A shall 

be elected. If that be so, why is it not perfectly 
| competent for the Legislature to agree in the first 
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see, by looking at the act in queStion, a distinc- || 


and the Secretary of the Senate had refused to || 
enter its proceedings upon its record, thereby the | 
election would be made invalid? Nobody can so | 


regulation, as would not affect the result one way | 


| his remarks, stated a case which or over- | 
turned his whole argument. Supposing the case | 


of Virginia, in which he supposes that an election | 
being held there by the Senate and the House of | 


Mr. FESSENDEN,. That is to say, if the | 


| result may be that they may passa resolution that | 








place by a resolution that the Senate and House 
will meet in convention, and if A receives a ma- 
jority of all the votes thrown, A shall be declared 
elected? For the result is precisely the same. 

Mr. BENJAMIN. I stated that I believed 
that to be perfectly constitutional, but that it is 
not competent for the Senate to agree that a mi- 
nority of the Senate shall meet the House and 
effect the result. 

Mr. FESSENDEN,. They do no such thing. 
That is « case which the Senator supposes. I 
did net contend that that would be competent; 
but it is competent for the Senate to agree that 
the Senate will meet the House, and that the 
person who ‘has the majority of all the voters 
then voting individually, shall be declared elected. 
Then, when they have agreed to that, the law, 
or resolve, stands agreed to on the record. It 
is settled by a vote of both branches of the 
Legislature. It has become a fixed and determ- 
ined act. They get together and vote, and a 
majority of the votes of a quorum of both bodies 
age thrown for A. Then is he not elected just 
as well as he would be if they were acting under 
a resolution, that when one had a majority of the 
votes of both Houses, cast separately, he should 
be elected? That last result the Senator con- 
cedes. What is the answer that may be sug- 
gested? It may appear that a majority of the 
Senate was not presentatthe time. But the Sen- 
ate has voted that a convention should be formed. 
The Senate cannot compel the attendance of its 
members in the convention. When that conven- 
tion is formed, according to that vote, it becomes 
one single body, not two bodies, and being one 
single body, all that can be looked at is simply 
the question, whether a candidate has a majority 
of all the votes of a quorum of that body ? 

Now, whatis the remedy proposed by the Sen- 
ator from Delaware, [Mr. Bavarp?] He says 
|| that a convention may be formed under the con- 
stitution,a vote may be taken, and a person who 
|| receives a majority may be declared elected, even 

if there is a minority of the Senate present. If 
|| no objection is ia it is acquiesced in at the 
time, and he may be declaged elected, though 
|| there is nota quorum, according to his definition, 
| of the twd bodies, or of each body. Did I un- 

derstand him correctly? It is so printed. He 

says there must be acquiescence, If there is 
| acquiescence it passes sub silentio, and becomes 
\| a legal election; but if the body which has a 
|| minority there chooses to object at the time, then 
}j it is no election! I should like to ask him what 
| 


| would be his process of action? He says that 
|| the two branches are merged in one. He says, 
|| too—if I read his speech rightly, and heard it 
correctly—that Senators can only act as such while 
the Senate is in session in its distinct capacity, 
|| or by appointment as a committee to sit during 
|| the recess. Sir, the Senate is in recess when it is 
| in convention; the House is in recess when it is 
in convention; and when they are in convention 
in that mode they are the Legislature in conven- 
tion; and when they have voted to form that con- 
vention, and that vote is according to the provis- 
ions of law, and they have the right to pass it, as 
Senators all around concede, the Legislature can 
be legally nowhere else during the hours when 
that Legislature should be in convention, in pur- 
| suance of its own vote. When they have met 
| in convention, the Legislature is there. I answer 
the suggestion made by Senators, how the Senate 
_can be there if it isin session somewhere else, by 
| saying that, during the period. which has been 
decided upon for the meeting of the convention, 
1 the Senate cannot be anywhere else. The Senate 
| 
| 


is there because the whole Legislature is there in 
convention, and any action of the Senate in its 
|| chamber, at that period, is illegal, because it has 
|| no power to be anywhere else, legally, but in the 
| convention. That answers the statement made 
by the honorable Senator from Connecticut, [Mr. 
| Toucey,] that he could not conceive of the Senate 
|| being in two ree at once. The Senate is in 
|| convention whether any Senator is there or not, 
| because the Legislature is in convention, and the 
| Legislature is there, and can be nowhere else 
during the hour assigned for its meeting. 

No inquiry can be made in reference to the 
| action of that convention except the simple in- 
| quiry, was there a majority present? That must 
| necessarily come up on the vote, because the vote 

is declared. If a quorum of the whole body 


| 
} 
| 
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voted, it makes no difference who was a Senator || all about the provisions of the constitution of 
and who was a Representative. The question || lowa. Suppose it did provide that the Senate 
refers to the body—each member of the body || should sit on itsownadjournment? The consti- 
being equal to any other, and there being no dis- | tution of lowa, let me repeat to the Senator, or 
tinction between the members of the Senate and || any provision in it, has no sort of effect on this 
the House. matter that may not be controlled entirely by the 
I ask the Senator from Delaware further how || Legislature. caspian to the Senator’s own 
the dissent of which he spoke is to be expressed? | doctrine, which he laid down with so much clear- 
There are three bodies, according to his state- | ness and precision in the case of the honorable 
rent, in the same chamber at once, all in session. || Senatorfrom Illinois, {Mr. TrumsBvtt,} the power 
There is, in the first place, the convention, con- || to act upon this question is derived from the Con- 
sisting of the Senate and House of Representa- || stitution of the United States. The constitution 
tives, presided over by the President of the Sen- || of lowa simply provides what shall constitute 
ate; then there is the Senate separately and the || the Legislature. When it has done that, all its 
House separatel y—three bodies acting upon the rules in reference to the action of the Legislature 
same snbject with equal powers, one having the relate to nothing in the world but its action as a 
power to do a thing, and each of the others having || Legislature for the State of lowa, because, having 
power to negative that thing, and — that it |) constituted the Legislature, the Constitution of 
shall not be done if it sees fit. Did any one ever || the United States makes the Legislature its agent, 
hear of such an anomaly as that in legislation or || puts the power into its hands to fix the manner 
public assemblies anywhere? The acquiescence || of holding elections, and it may fix just what 
of which the Senator speaks is given in the vote || manner of holding elections, and make just such 
to go into convention. Then ~y acquiesce in || number of requirements as it pleases within the 
the result, provided that result is brought about || limits of the Constitution of the United States 
by a constitatioual majority, a quorum of the || upon the subject, and the act is legal. 
body that meets—not a quorum of the two sepa- Now, sir, of what possible consequence can it 
rate branches. be whether the Senate had adjourned or not, if, 
i dissent widely from the position of the hon- || in pursuance of a previous law passed by them- 
orable Senator, that when an act has been duly || selves, or a previous vote to which both branches 
passed—when a resolve has been duly made by || have given their concurrence, all the members 
two branches of a Legislature in reference to their || of both branches are present in convention ? 
joint action, it is competent for any one branch || What difference does it make whether they come 
of that Legislature to rescind that resolve, and | from their respective boarding-houses, at the 
make it inoperative. He requires acquiescence. || hour named, into the convention thus formed, or 
They have agreed to acquiesce. They haveagreed || whether they come in due order preceded by 
to meet in convention by a solemn vote to do a || their Sergeant-at-Arms, &c., from the Senate 
certain act. When they have thus met is it com- || Chamber into the House of Representatives from 
petent, or before they have thus met even—for I || an actual session on that day? 
go the whole length-—isitcompetentforonebranch | Mr. 'TOUCK. I will answer the inquiry in 
to decide that that joint meeting shall not take || a word. The answer is, that the adjournment is 
place when the other does not concur? By no 
manner of means, because, if that is so, you make | as an independent body, and that it is impossible 
a part greater than the whole. You reverse one || for any member of that body to do an act in the 
of the first principles existing in mature, that the || mean time, and it is impossible that the Senate 
whole includes the parts and controls the parts; | should be in session in the mean time; just as 
and in no case is thes more true than in reference || much so as if the vote of the Senate had been 
to legislation. | distinctly declared that they would not go into 
Of as little force, in my judgment, is the posi- || joint convention.. That is my idea. 
tion taken by the honorable Senator from Con- || 
necticut, [Mr. Tovcry,] that the Senate can only || can do an act as a member of the Senate in that 
act properly, or the House act properly, while it || distinct capacity, in the mean time. 
is, in his sense of the word, in actual session. Mr. TOUCEY. Or in any capacity. 
It has been suggested to me by a friend that there Mr. FESSENDEN. ThatI deny. It does not 
is butone session, and that is from the beginning | follow, because the Senate and House, in their 
to the end of the meeting of the Legislature. || distinct capacity, have previously voted that on 
Intermediate adjournments do not affect it. But || such a day and.at such an hour the Senate and 
the position of the honorable Senator, I under- || House — meaning the members, because it in- 





stand to be, that the Senate must come from an || cludes the members—shall be in convention. | 
actual meeting in its chamber, in session, not || That is where they are; that is where the Legis- 


having adjourned, into convention, or whatever || lature is. When the Senate adjourned it adjourned 
is done there, though they may all go individu- || asa Senate. It did not adjourn the convention. 
ally, is of no effect whatever. || When the convention adjourned it adjourned as 

Mr. TOUCEY. I willexplain. The position || a convention of the Senate and House; and the 
which I took on that point is this: The constitu- || members composing the convention of the Senate 
tion of Iowa provides that each branch shall sit || and House can come together when the hour 


upon its ownadjournments. The Senate cannot || arrives, no matter where they come from, and 


sit and cannot act except upon its own adjourn- || no matter whether a majority of one branch is | 


ment. The course everywhere is, when there is || there or not, if there is a majority of the 
whole. 


ana 8 of the two branches, the House | 
adjourns to a given day, and is in session; the || Mr. TOUCEY. Will the Senator allow me to 
put an interrogatory ? 


Senate adjourns to that day, and is in session. | 
When both branches are in session, the Senate Mr. FESSENDEN. Certainly. 
in session removes from its chamber to thecham- || Mr. TOUCEY. I willask the honorable Sen- 


. . . 1 . : . 
ber of the House without adjourning, and the || ator if ever in this country there has been an 


House does not adjourn. After the dissolution || instance when the Senate went into convention || 


or adjournment of the convention, the Senate re- || with the House, not being itself in session, ac- 
turns to its own chamber, and there enters on the || cording to its een? 
record the doings of the convention. Now, the Mr. FESSENDEN. It may be the first time 


idea that I advanced in reply to the honorable || in the history of the country—I hope it is the | 


Senator from Maine was, that the Senate on that || last—in which any majority of a Senate ever be- 
day, having met and having adjourned till Mon- || haved so badly as did that Senate of lowa in this 
day, after that adjournment it was impossible || instance. I hope there has been no other case, 
that there could be a joint convention even if || and that there never will be another, 
every individual member of the Senate went into 
the House and acted. I entertain that opinion || Legislature of Indiana, in the election of Mr. 
still; but in this case the question does not arise, | White to a seat as a member of this’ body, con- 
because a majofity of the Senate did not go there. || vened from day to day as a convention without 
That places it on a different ground, though if || meeting as a House of Representatives, or as a 
there had been more members who entered, my || Senate, in their separate Halls, as the Journals 
opinion would have been still the same. of the Legislature of Indiana will show. They 
Mr. FESSENDEN. A majority of the Senate || were in session as a convention, perhaps, for as 
was there in point of fact, although I do not rely || many as twenty or thirty days, trad much diffi- 
on that at all. I answer the honorable Senator || culty in agreeing, and convened on their own 


an order binding upon every member of the body || 


Mr. FESSENDEN. [ grant that no member | 


i} 


|| vention adjourned from day to day, the Senate 


J anuary 19, 


| . . . . as = 
_ without going into their separate Halls as a S.,, 
ate and House. ” 
Mr. FESSENDEN. I am sorry that the 
| behave so badly out West as they seem to g 
|| in reference to these matters. {Laughter. } That 
| however, the Senator from Connecticut wel] 
| knows is no answer. Suppose ‘it to be the fra 
| case in the history of the country. It may be 
the first case in which the necessity arose, by 
the want of a precedent does not show the jljp. 
gality of the proceeding. There must ever bg 
orecedents made by new cases. This case pers 
aps stands alone. 

Vhat is the result? Let me repeat. The cop, 
vention was legally formed. That conveniiog 
had, as its incident, whether acting under the lay 
or not, the power of adjournment. It was the 
Legislature in convention, as everybody concedes 
Certainly it has been conceded by every Senato, 
that they had a right to form that conventiop. 
_and if they had a right to form it, when formed’ 
| the Legislature was in convention. That neces. 
sarily follows. Being in convention they had 

as before stated, a right to adjourn. They did 
adjourn to an hour certain. The power of the 
Legislature in convention overruled the power of 
each separate body to act upon the matter withoy 
| the concurrence of the other. Certainly it did, 

because they were acting under a law passed by 
both bodies, and no one body can reverse tha 
decision or declare that law inoperative; else, as| 
have said before, you put both a of the Legis. 
| lature, the whole body of the Legislature, under 
the control of one single component part of it, 
which is an absurdity. A decision made by both, 
it is said, may be reversed by either singly. Not 
/atall. I deny that proposition; and I say, even 
if it is correct, what the Senator states could not 
follow, that a time and place being legally agreed 
| upon and fixed, it is necessary for those two 
| eens to proceed each as a body, to the face 
| fixed at the time appointed. If they go there, 
|| it is all that is necessary. They are there. Then 
| suppose all the votes to be thrown for a particu. 

lar individual, and he to be thus elected unani- 
| mously, by the members of both branches; the 
| Senator from Connecticut says that the election 
| would be illegal, simply because the members 


| got there without first going into their respective 
| 
| 
| 














| chambers and holding a meeting. 

Mr. TOUCEY. Because there was no Senate 
there. 

Mr. FESSENDEN. The Senate was there 
| from the beginning; the Senate was there from 
| the time the convention met; and when the con- 


| 
i] 
| 


necessarily adjourned to meet in convention. 
| During that period they could not perform any 
| separate act, and have that act legal, simply 
| because the Legislature was, by its own vole, 
| in convention at that time. I agree with the 
| honorable Senator from Georgia, in full, that, 
| provided there was a majority of both branches, 
| 1t is of no sort of consequence whether there was 
a single Senator there or not. The Senate was 
there, and could be no where else. 

I will not continue these remarks, Mr. Presi- 
dent. Ihave been drawn out to a greater length 
than I expected. I assert, as a principle, that 
without the action of the Senate and the House 

of Representatives, agreeing to some mode of 
_ electing a Senator, no legal election can be held. 
| They are not bound by any preéxisting law. A 
| law of the State may exist, but they may put it 
aside,'because it has no effect on them. | agree 
with my friend from Louisiana, that no law 
passed by a preceding Legislature can bind them, 
| if they choose to disregard it. That being the 
case, and they having acted, agreed, assented, 





with all the forms of law, to a particular mode 
of action, that mode of action having been fol- 
| lowed,a majority of all the votes having been given 
to the sitting member, there being no pretense 





Mr. HARLAN. I have a casein point. The || of any fraud, or unfairness, or practice of that 


kind, he is entitled to a seat in this body as 
much as any one of us. If we send him back, 
we send him without establishing a precedent. 
We make no precedent except that no mans 
_ seat here is safe, when it becomes the opinion of 
members, for any reason, (which is unquestion- 
| ably the trath,) that he ought not to hold it, 
without suggesting or establishing any principle, 
| or fixing any practice, upon which similar cases 


from Connecticut in this way: I care nothing at || adjournment as a convention from day to day || are to be decided in other instances. 
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1. TRUMBULL. Mr. President, I desire | 
-y briefly to present the views which I enter- 


pery . 

oil in regard to this matter, and I shall do so 
sther in the way of propositions than by an 
aa pt atan argument at this stage of the dis- || 


cussion. ‘The whole question, in my judgment, 

jyrns upon what is the Legislature of a State in| 
i contemplation of the Constitution of the Uni- | 
‘ad States, authorizing the Legislatures of the | 
respective States to elect members of this body; 
for | lay entirely out of view, and shall pay no 
attention to, that argument which has sought to | 
show that the sitting member has not been elected 

in accordance with the law of Iowa. All the | 
objections taken to the mode of election under 
that law are purely technical. My answer to that 
arrumentisin aword, If, on the first day, when 
this joint convention assembled, under a resolu- 
tion passed and concurred in by both branches, 
though no teller had been present, though the | 
resident of the convention had been absent, a | 
clear majority of the Senate and of the House of | 
Representatives had voted for the sitting member, | 
and that vote had been certified to us, and he | 
came here with the certificate of the Governor of | 
fowa, is there a member of the body who would 

think of sending him home because, forsooth, the 

right man did not preside as President, or the | 
right tellers were not appeinted? [think not. | 

Then this case depends entirely upon what | 
constitutes a Legislature. The Senator from | 
Louisiana [Mr. Bensamin] has stated that ques- 
tion so clearly that very little can be said in addi- | 
tion to what he has said. I concur with him | 
entirely that the power to elect Senators is given 
by that clause of the Constitution which says | 
that “the Senate of the United States shall be 
composed of two Senators from each State, chosen 
by the Legislature thereof;’’ and the only thing 
which the constitution of a State has to do with | 
the matter, is to declare what shall be its Legis- | 
lature. Every State has a right, in the conven- | 
tion which forms its constitution, to determine 
what shall be its Legislature. That Legislature, 
as has been well said, may be one body, or two 
bodies, or three bodies. 

They had a right to say here—I wish to make | 
use of the argument which the Senator from 
Louisiana made so clear—that the Legislature | 
being one, or two, or three bodies, just as the 
people of the State think proper in their consti- 
tution to make it, the election is to take place by 
that body. He informs us that the constitution 
of a State may provide that for one purpose there | 
should be two branches, for another purpose there 
should be three, and for another there should be 
one. I agree with him. That is undoubtedly | 
so. I find in looking into several of the State 
constitutions that they have so provided. It will | 
illustrate my view of this subject better than in 
any other way, by referring to two or three of 
them. The constitution of Virginia provides: 

“The Legislature shall be formed of two distinct | 
branches, which together shall be a complete Legisla- | 


ture, and shall be called the General Assembly of Vir- 
ginia.”’ 


Now, what is that General Assembly to do? | 
One of the provisions of the Constitution 1s, ‘‘ the 
judges of the supreme court of appeals and of 
the superior courts shall be elected by the joint | 
vote of both Houses of the General Assembly.”’ | 

For the purpose of electing judges, of what does | 
the Legislature, or rather the General Assembly, 
of Virginia consist? It consists of one body, and 
judges are to be elected by the joint vote of both 

louses. They are to vote together as one body. 

It would not be a joint vote if they voted sepa- 
rately anda majority of each House were required 
to make a choice. Then, in the Staté of Virginia 
we find that the Legislature, in the contemplation 
of electing officers, is one body. The same is the 
case in Georgia. The constitution of Georgia de- | 
clares that ‘* the legislative power shall be vested 
in two separate and distinct branches, to wit: a | 
Senate and House of Representatives, to be styled | 
the General Assembly.” 

_ What may this Legislature do? ‘All elec- 
tions by the General Assembly shall be by joint 
ballot of both branches of the Legislature.’ 

Then the Legislature or General Assembly of 
Georgia is one body, and acts by joint vote in 
electing officers; and it is expressly provided 
= all legislative elections shall be held in that 

ay. ” ‘ 














| clause of the constitution of 


THE CONGRESSIONAL GLOBE. 





In the constitution of Kentucky it is provided || 





that— i] 


“ The legislative power of this Commonwealth shall be || 
vested in two distinct branches; the one to be styled the | 
House of Representatives, the other the Senate; and both | 

| 


together the General Assembly of the Commonwealth of 
Kentucky.”’ | 

In providing for the election of officers, that 
constitution declares: 

“The State treasurer, and printer or printers for the 
Commonwealth, shali be appointed annually by the joint 
vote of both Houses of the General Assembly.”’ 

The same provision is to be found in the con- 
stitution of Tennessee. I need not refer partic- 
ularly to the clause of the constitution of that 
State. In Louisiana we have a provision spe- 
cially in regard to United States Senators; it is 
this: 

** Inthe year in which a regular election for a Senatorof || 
the United States is to take place, the members of the 


| 

General Assembly shall meet in the hall of the House of | 

Representatives, on the Monday following the meeting of } 
| 


i} 


the Legislature, and proceed to the said election.”’ 


I understood the Senator from Louisiana, [Mr. 
Bensamin,] whose ear I should be glad to have || 
on the present occasion, to say, that under this || 
ouisiana, which || 
creates a Legislature for the purpose of electing || 
a Senator, it would be competent for a majority || 
of the members of the Legislature—although the |) 
Legislature of that State consists of two distinct | 
and separate bodies—to meet together and elect 
a Senator, and that election of Senator would be 
valid, although a quorum of one body was not 
present. Did [ understand him rightly ? 

Mr. BENJAMIN. Yes, sir. 

Mr. TRUMBULL. Then, I suppose, if it 


should turn out that there is precisely such a || 


provision in the constitution of Lowa, I shall 
have the pleasure of having brought the Senator 
from Louisiana to my way of thinking. 

Mr. BENJAMIN. Undoubtedly. 

Mr. TRUMBULL. ThenI beg leave to refer 
him to the constitution of Iowa. That consti- 
tution provides: 

* The legislative authority of this State shall be vested 
in a Senate and House of Representatives, which shall be 
designated the General Assembly of the State of Lowa.” 

The same constitution declares: 

* In all elections by the General Assembly the members 
thereof shall vote viva voce, and the votes shall be entered 
on the Journal.’ 

Another clause provides: 

“ The judges of the supreme court shall be elected by 
joint vote of both branches of the General Assembly.”’ 

This provides for elections by the General 
Assembly. The General Assembly consists of 
two branches. ‘The provision is that they are to 
vote viva voce, and all the elections which they 
make are to be by the General Assembly, made | 
up of the two acanwtn members, as the | 
Senate will observe. 

Mr. BENJAMIN. If the Senator will read me | 
any clause which says that all elections by the | 
Legislature of Iowa shall be made by the two 
bodies in a joint assembly or a joint convention, 
1 will attach very great weight to the discovery. 
I did not find it. 

Mr. TRUMBULL. The provision is this: 
the constitution of lowa declares what shall con- 
stitute the General Assembly, consisting of two 
branches. It then provides for elections by the 
General Assembly, not naming a United States 
Senator, and declares that those elections shall be 
by joint ballot. 

Mr. BENJAMIN. Let me hear that provision. 
I did not hear it. 

Mr. TRUMBULL. It is this: 


* The judges of the supreme court shall be elected by 
joint vote of both branches of the General Assembly.”? 


The other section is: 


“In all elections by the General Assembly, the members 
thereof shall vote viva voce, and the votes shall be entered 
on the Journal.” 

Taking these two clauses together, I under- 
stand in the General Assembly of the State of 
Iowa the members are to vote by joint ballot. 

Mr. BENJAMIN. I was very much sup- 
prised at the Senator’s statement of what he had 





found in the constitution of Iowa, for I had read || 


it very carefully and had come to precisely the 
opposite conclusion, I read that constitution 


| or sitting in separate chambers. 
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meet in joint vote. There is no other case in 


which it directs their meeting by joint body. 
The expression of that one case was to my mind, 
on a familiar rule of interpretation, the exclusion 
of all others. The declaration that when they 
vote they shall vote viva voce has no reference at 
all to their being connected together in one body, 
g It provides that 
when they elect they shall vote viva voce. They 
can do this in separate chambers as well as in 
one. As regards the election in one convention, 
the constitution allows it but once, in the case 
of elections for supreme judges; and therefore 
excludes it, as far as that construction would go, 
in the case of asenatorial election. s 
Mr. TRUMBULL. I understand the consti- 
tution of Iowa very differently. LI understood the 
argument of the Senator from Louisiana to be, 
that it was competent for the people of a State to 
provide a Legislature of one, two, or three bodies 
for any purpose—say of three bodies to make 
laws, of two bodies for some other purpose, and 
of one body for a different purpose. I read these 
clauses to show that the constitution of lowa hag 
created a General Assembly for the purpose of 
electing officers, and the language is, ‘‘ the mem- 
bers of the General Assembly.’’ Is there any 
escape from the position that the members of the 
General Assembly are as well the members of the 
Senate as the members of the House of Repre- 
sentatives? It is not ** members of the House 


| of Representatives and of the Senate,’’ but ‘* mem- 


bers of the General Assembly”’ are to vote ina 
particular way. This is nota legislative act, but 


| it is a personal act of the members in choosing a 


man to an office. I show by the constitution of 
Iowa, and by the constitutions of several other 
States to which I have referred—and the same is 
the case in Arkansas—that, although in all these 
States there are two branches of the legislative 


| department, they are, for the purpose of electing 


officers, merged into one. I show this in lowa. 

Having shown this in Iowa, how does it differ 
from the case in Louisiana? The constitution 
of Lowa has said that for the purpose of electing 
some officers—not a Senator, I admit, but for the 
purpose of electing certain officers—the two 
Seedeheie shall be merged into one, and they shall 
give a joint vote. Then in another place it pro- 
vides that in all elections—and that refers to the 
election of a Senator of the United States, as well 


| as to the election of a judge—the _—- of the 
| General Assembly, including both t 


anches, shall 
vote in a certain way. I think it is apparent, 
from these clauses, that the constitution of lowa 


| has created a General Assembly, consisting of 


both branches, to perform this particular service 
of electing a man to office. 

If that joint body is the Legislature, there is 
an end of this case. Thereis but ane other view 
| of it which I wish to present. It is conceded 
on all sides that an election of a Senator by a 
joint convention of both branches of the Legis- 
| lature of a State is valid. It is conceded that 
that election is valid, although a majority of one 





branch may vote against the successful candi- 
| date. It seems to me that when these two con- 
| cessions are made, the whole case is gone. No 
| one has yet pointed out the difference—I shall be 
| very glad if any one will point it out. I wish 
to know why it is that an election is valid when 
| made against a majority of one branch of the 
Legislature, and an election is not valid if a ma- 
jority of one branch of the Legislature is not 
present. Take thiscaseinlowa. There are one 
hundred members of the Lowa Legislature. Six- 
| ty-nine of these are Representatives, and — 
| one Senators. Fifty-one is a majority of the 
whole Legislature. It is admitted that if there 
are thirty-five re gE present, which isa 
majority of the House of Representatives, and 
sixteen Senators, which is a majority of the Sen- 
ate, making fifty-one members in all, twenty-six 
| of that number, being all Representatives, may 
| elect a Senator; because fifty-one is a quorum, 
and twenty-six is a majority of fifty-one. Every 
one admits that there may be an election in that 
case without the concurrence of the Senate at all, 
and — every Senator has voted against the 
| successful candidate. Here is an answer to that 








bodies, and in the single case of the election of 
judges of the Supreme Court directs them to 


thus: it vests all legislative power in the re 


| argument which is pressed. Do you contend, it 
is asked, that the House of Representatives can 
| elect a* Senator without the concurrence of the 
Senate? Certainly we do; and every one taking 
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an opposite view admits it; there is no Senator || tution of lowa. In other words,as I understand || is a paramount power bindin 


on the floor who does not admit that, in the case 


the Senator from Georgia to say, notwithstanding 


I have put, twenty-six members of the House of | the fact that the Legislature of lowa is composed 


tepresentatives being a majority of the quorum 
of the joint convention, could elect a Senator. 

When this argument is pressed, what is the 
only answer which has been given? It is that 
which the Senator from Delaware gives. He 
says: ‘‘ that is true; it requires a quorum, how- 
ever, of the Senate to be present.”’ They tell us 
if there are thirty-two Senstere of the United 
States present in this body, seventeen can pass a 
bill; but the seventeen could not pass it if there 
were thirty-one Senators present; and the fact 
that you have the other Senator, though he votes 
against the bill, makes up a quorum, and enables 
the seventeen to pass the act. This is the argu- 
ment, but it does not reach the case. Is there 
any instance where a quorum is required to be 
present, and yet less than a majority of that quo- 
rum can do an act? That is the case. When 
your thirty-two Senators are present, we admit 
that seventeen can pass a bill, but can sixteen do 
it? Can fifteen doit? Can any number less than 
a majority or a quorum do it? Surely not. Then, 
if aquorum of the Senate is required to be present 
in the joint convention, can anything less than a 
majority of that quorum give validity to any act? 
It scems to me that there is the whole case. It is 
apparent that you cannot require a greater num- 
ber to be present than are requisite to act; or 
rather, it is apparent that you cannot require a 
greater number to be present than it requires a 
majority of to act. 

The answer which is sought to be given to this 


position that Senators are presumed to acquiesce, | 


and thata quorum being present, the majority of 
that quorum can pass a bill in this body, is no 


answer at all to the position we take, which is, | 


that less than a majority of the Senate can do no 
act; and if less than a majority of the quorum 
can do no act in the Senate, how can less than a 
majority of a quorum give validity to an act of 
the joint convention, if the quorum is required 
to be there? When it ts conceded that a joint 


convention can elect a Senator, and that that | 


election may be made against the votes of a 


majority of one branch, it seems to me that the | 


case is given up, and this election is admitted to 
be valid. 


Mr. COLLAMER. Mr. President 
Mr. BUTQER. The hour is late, and if the 
Senator will yield the floor, as I have no idea of 


pressing this question precipitately, I will move 
an adjournment. 





Mr. SEWARD. I ask the Senator to allow me | 
I wish to state to the | 


to make an explanation. 
Senate that I am informed it is possible that the 
Legislature of lowa, which is now in session, 
may not continue in session more than the present 
week, and therefore, it is desirable that this ques- 


tion should be decided to-day, in order that a | 


communication of the result may be made. 


Mr. COLLAMER. Under those circumstances | 


1 yield the floor altogether. 

‘Mr. BUTLER. Mr. President, it was my in- 
tention, at one time, to make a reply in detail to 
many of the arguments which have been offered; 


but [ shall detain the Senate for only ten minutes. | 


It is due to myself, and certainly it is due to the 
committee, that | should discharge that duty. I 


shall attempt to present the positions assumed on | 


the part of the minority of the committee, and 
those who have sustained the positions of the 


minority, in their naked precision, as far as I can | 
The two members of the committee | 
who differ from the majority [Messrs. Puen and | 


in language. 


Toomps) have gone thus far—they cannot escape 
from the consequences, and those who have con- 


curred with them have, in some measure, indi- | 
cated the consequences of their position; they | 


have taken the broad ground that, although the 
Legislature of lowa derives its existence, and has 


its organic power under the constitution of Iowa, | 


| of two branches, each being an unit, an integral 
| part, still, when they were fused, the fusion, if I 
| may so speak, was so far a unit, that it was a 
power paramount to either, and superseded all 


| tion for the time it was in existence; or, in other 


was paramount, exclusive 
Mr. PUGH. If the Senator is stating that as 





to make a suggestion, for I do not desire to be 
represented as holding that view. 

Mr. TOOMBS. Nor I. 

Mr. PUGH. I say there is nothing in the 
constitution of Iowa inconsistent with the action 
of the joint convention. The constitution says 
the legislative authority is vested in two Houses; 
but the election of a United States Senator is not 
a legislative act. 
| Mr. BUTLER. I shall put the proposition as 
the Senator himself put it—in the concrete and not 
in the abstract, and he cannot escape from it. He 
maintains, as does the Senator from Georgia, that 
when this body called a joint convention was 
| once in session, it was so far an organic body 
| that it had a right to summon the members of 
the Senate wherever they could be found, and, 
as I understood the Senator from Ohio, though 
the Senate of Iowa might resume its sittings 


| 


| petent for the convention, if there were a few 


Senators there, or if it was composed exclusively 


send in the Sergeant-at-Arms, take the Senate by 
the collar, and bring its members into the con- 
vention, and force them to vote. That is the 
proposition. He cannot escape from it. 

I dislike to differ from my friends from Ohio 
and Georgia, and I must beg pardon now for 
reading what I regard as the vital organic power 
|of existence of this Legislature. I intend to 
|| read this for my friends’ instruction. In my 

opinion, there can be no Legislature of Iowa, 
unless it is derived from the constitution of that 
State. I hold that constitutionin my hand. We 
have no right to recognize any Legislature whose 
constituency is not prescribed, and who have not 
their powers from this charter. Now, what does 
this charter say—this sacred instrument upon 
|| which the Legislature depended for its existence ? 
** Each House shall sit upon its own adjourn- 
ments.”” 





convention was formed, it was not only indis- 

soluble except by the action of a majority of the 

convention, but was perpetual, and had a right to 
| continue its sessions from day to day; and that it 

was not competent for the Senate, on any ground 

whatever, to resume its sittings as a separate 
'| body, for the purpose of doing business. The 

Senate might reassemble in its own hall, and 
'| whilst there the Governor might communicate to 
them that an enemy was at the gates—that the 
Indians were on their borders; but still, when the 
summons came from the House of Representa- 
tives to meet in joint convention, and the Senate 
|| should reply that they were engaged in important 

business, they could be told: Having in the con- 
vention yesterday agreed to adjourn from day to 
|| day, you have no right to resume your separate 
sessions to do any business contemplated by the 
constitution; you are estopped from it by the 
very terms of your agreement to go into conven- 
tion, and we will hold you to that agreement. 
This is the position of my friend from Ohio. He 
says that the House of Representatives have a 
right to take by the collar the Senate deliberating 
on the high concerns of the Republic, carry them 
'| into the convention, and, as the Irishman said, 

make them volunteers by compulsion. [Laugh- 
ter.] Sir, 1 cannot understand thisidea ofa Legis- 


yet, independently of that constitution, there may || lature deriving its powers from a constitution 
such a conjunction of the two branches of the || conferring legislative authority on two separate 


Legislature created by the constitution, as to | 
make that conjunction a third estate so far as this: | 
that, for the time it is in being, and while it is in | 
process of adjournment from day to oe that | 
convention, by its majority, without regard to the | 
original organization of the Senate and House of | 
Representatives, is paramount and capablé of sus- | 
pending all legislative functions under the consti- | 


Houses. 

That my friends may understand me distinetly, 
let me state my position. I say that the con- 
vention was for convenience; and all its powers, 
so far as it had any, were derived from the Legis- 
lature, and not from the people of Lowa who 
made.the State constitution. The constitution is 
& power emgnating from the people of Iowa. It 


the directions and prescriptions of the constitu- | 


| language, it suspended all legislative functions— | 


| the view of the minority of the committee, I wish || 


| under the constitution of Iowa, it would be com- | 


of members of the House of Representatives, to | 


The ground is taken, however, that when the | 
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. g upon any Leg; 
| ture which undertakes to make any om mse 


ulations to bring legislative functions into 
for any purpose. I cannot assent to the 
a Legislature consisting of two bodies ¢ 
Legislature when its members by their ow 
action form one body. Because the House of 
Representatives has once procured the assent of 
| the Senate to meeting in convention, 1 canno, 
agree that that House thereby becomes the con. 
trolling body, and can in fact assume to be the 
Legislature of lowa, when I have before me jp 
the constitution of Iowa the palpable fact tha 
| two bodies must concur to make the Legislatyrs 
Let me state the position more nakedly. |; is 
| said that when a convention has once been formed 
neither House can resume its separate Sittings 
/under the clause of the constitution of low, 
which I have read, and therefore a bare quorug 
of the House of Representatives, with five Seng. 
tors, might make an election. I understand th 
Senator from Maine and others to say, that the 
constitution of Iowa has nothing to do with this 
| matter; that it is for Congress to say whether 
| this act was the discharge of legislative functions, 
Why, sir, there are no legislative functions; there 
is no life, no power in this body called the Legis. 
lature of Iowa, unless derived from the constity. 
tion of Iowa. 

Mr. President, I do not intend to go into any 
detailed remarks on this subject; but I must say, 
that if the precedent should now be set which | 
conceive will be established by the admission of 
the gentleman from Iowa, I shall regard it as 
breaking down all the land-marks, all the barriers, 
all the bulwarks, erected to protect the people 
themselves, according to the terms of the power 
| which they have prescribed by their own con- 
| stitution for the Legislature. It has been beau. 
| tifully said by a law writer, and a very great 
| writer, that when constitutions lose the power 
|| of resentment, they become places of refuge for 
| fraud and usurpation. Sir, if the constitution of 
|| lowa cannot protect itself against this tiers etat— 
against this third estate, under circumstances of 
| this kind, it has lost the vitality of resentment. 
| What would be the state of things if that should 
result? Did not the Legislature act on the as- 
sumption, from the beginning, that the Senate 
of Lowa was an integral part of this proceeding? 
| Did not the House of Representatives send a 
| committee to inform the Senate, not as so many 
| individuals elected to the Senate, but to inform the 
| Senate as a body, that the other House was ready 

to meet them in joint convention? Suppose they 
could dispense with that summons after havin 
| commenced it as some have contended: wall 
| not dispensing with it have been a fraud? Sup- 
| pose that on the morning of January 6, 185s, 
| instead ef sending to the Senate chamber, as 
the other House did, a message that they were 
ready to go into convention, they had forborne 
to do so, or had refused to send a message, and 
| had gone into an election by the vote of a mere 
majority of the House of Representatives, with 4 
few Senators who might have been privy to the 
proceedings: it would be held perfectly lawful, 
according to the notions entertained by some 
entlemen; for they could invite the Senate one 
be. and refuse to invite them the next, I in- 
sisted, when I spoke before, and I insist now, 
that having commenced this process, this mode 
of proceeding, it was one which they were bound 
to observe in good faith, but they did not. 
When the committee approached the Senate 
chamber on the day of the alleged election, there 
was no Senate in session; the members were at 
their hotels, or at different places in the commu- 
nity. The*Senate had solemnly declared, in 1's 
own chamber, that it had adjourned under the 

rovision of the constitution of Iowa, which I 

ave read. If the other House could say to the 
Senate, ‘‘ You had no right to adjourn,’’ it could 
say to the Senate, ‘‘ You had no right to sit on 
that day;’’ and according to the argument of the 
honorable Senator from Ohio, the House of Repre- 
sentatives could in this mode of proceeding have 
acquired power to such an extent that it could 
break up-the session of the Senate when that 
body was proceeding, under its independent au- 
thority, to attend tc other business. : 

I go further, and I intend to run the gentleman 8 
proposition to the most extravagant sonnsqeents 
atiainable. Under the power assumed by this 
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body alleged to be a joint convention, it could the honor to say was indorsed by my friend from 


sunue in session from day to day,a paramount, || Ohio, (Mr. Puen,] was that, when this conven- 
oe eunks omnipotent power, throughout the || tion got into existence, it could overrule the | 
ie session of fifty days, and there could be no ] Constitutions of the United States and Iowa. 
appropriation bill passed. Ido not understand Mr. BUTLER. Oh, no, I did not say so. 


that it Was SO nominated in the bond; and if it | Mr. TOOMBS. Well, 1 am very glad to be 
| 








were nominated in the bond, I should go with | corrected. ; 
my friend from Louisiana, [Mr. Bensamin,] and Mr. BUTLER. I did not intend to say that 
cay that an act, passed eight years before this || for the time being, while in existence, the Sena- 
election was to be held, could control only so far || tor said it was paramount authority in lowa. 

as it was consistent with the constitution of the || Mr. TOOMBS. For the purpose of electing a | 
State of lowa. : | a: 
act, but it was one of those acts which could not || tion, I presume, whether right or wrong, 1s diffi- 


. . ' . . . Ss 
control a subsequent Legislature beyond the obli- || cult to be misunderstood. I think it has at least 


! 
| 
| 


ure derived its powers. was in conformity with the Constitution of the 
think is very anti-Democratic. IfGeorge Wash- || law of Iowa made in pursuance thereof. I read | 
ington, Benjamin Franklin, and the distinguished i them all, for the purpose of building up the | 
eazes of the Revolution, had formed ten men into |} legality of this election upon those instruments— 
one body, and there were a hundred stump orators |/ the Constitution of the United States, the con- | 
in the other, the wise men holding their terms of || stitution of Iowa, and the law passed by the 
ofice for four years, and the other body for six | Legislature of Lowa. 
months, the six months’ men, who had none of || _ I held, in the language of the Constitution, that | 
the sense Of the ten men, could go into an elec- |; Congress had the absolute control, whenever it 
tion at any time they pleased. I might present || thought proper to exercise it, over the time and 
the case, perhaps, of those who were the pioneers || manner of holding the election, though it has no 
of this country. The smaller body may have || power over the place. The Legislature has, in 
consisted of the authors and architects of the very || the absence of congressignal regulation, full 
Constitution under which these men were assem- || power, with the single qualification that the elec- | 
bled. According to the notions of my friend from || tion must be by “the Legislature.’? I endeav- 
Ohio, the men invested with senatorial dignity, || ored to show that this was an election in the 
having four years’ tenure, could be deprived of || language of the Constitution, that it was a per- 
their robes, and brought in by the neck under the | sonal act, and that when you ascertained by the 
dictation of a majority of the one hundred stump || constitution of lowa who were members of the 
| Legislature, there was an express constitutional 


orators. | : 
| did not intend, sir, to say as much as I have || authority delegated to Iowa, to provide the time 
| and mode as she pleased. The power of the 


| 


said. I intended simply to present the conse- 
quences of the gentlemen’s argument in such a || Legislature of Iowa, if not limited or controlled | 
position that they could not escape from them. || by their own constitution, is just as ample over | 
The Senator from Georgia has said that it was || the mode and time, as is that of the Congress of 
competent for the body which assembled and 
made this election, not as a House of Represent- 
atives, but as a component part of the original || Legislature,’’ which I construed to mean, as it | 
convention, to make the election in the absence || was an election, the members of the Legislature. 
of every member of the Senate of Iowa, and the || Therefore I stated this convention was held in con- 
Senator from Ohio has said that it is competent || formity tothe law, under a joint resolution of the | 
for the House of Representatives, or such rem- || two Houses, and when it came into existence it | 
nant of the convention as remained in the hall || had the power to continue until the object was ac- 
of the House of Representatives, to send for || complished. I did say, and do say, thateither the | 
Senators wherever they might be found, whether || Congress of the United States or the Legislature of | 
in the Senate hall or elsewhere, and break up || lowa have a perfect right to prescribe a day when | 
an assembly of the Senate which had convened || the Legislature is in session or not in session, and 
under its own constitution. These were proposi- || declare that it shall elect a Senator on that day, | 
tions at which I felt in some measure alarmed. || and if there is but one man there, so that hé is a | 
I do not think they are likely to meet, and I hope |; member of the Legislature, he can return a Sen- | 
they will not meet with the concurrence of the ator. Ihave no doubt that such a law will be | 
Senate of the United States. I have spoken pores by the Congress of the United States, or 
earnestly, but it is because I have regard for the || by the different State Legislatures, in a few years, | 
opinions of those from whom I differ. This I || to arrest what I again characterize as faction of | 
cannot say of all who have spoken on this sub- || the State Legislatures, dangerous to the peace 
ject. I know that one Senator very modestly | 
declared that what had been said by myself and || our eyes to this fact. Congress has left this | 
others had not attained the respectability of || power for seventy years with the States, and in | 
decent sophistry. That gentleman has been in || the main it has been wisely exercised. Of late 
the Senate a long time, and I think he has no || years they have attempted to thwart it; and the 
cause to say that I have been guilty of any per- | 
sonal unkindness to him. || ple, both here and in the State government, | 
Mr. HALE. Letme correct the Senator. What || whethera minority of one branch of a Legislature 
I said I have no doubt was offensive enough; but || (who are but ale units in performing this duty) 
not anything like that. I simply spoke of the || shall have theepower of overturning this Gov- 
force with which the argument had struck my own || ernment at their will. I claim that Congress has 
mind; and I did so very cautiously, as the Sena- | 
tor will see by looking at my remarks. I spoke | 
of the manner in which the argument had struck | 
my mind, 
Mr. BUTLER. Well, sir, I have heard of | 
chronometers, geometers, and thermometers, but 
have never before heard of a phrenometer. | 


} 
| 
j 
| 








topreventthis. I deem it to be their duty, and my | 
duty, to prevent it, and I am ready at any time, 
whenever you ascertain that there are members | 
of the Legislature, to appointaday and say, ** You 
shall meet then and elect;’’ and so that they are 
members of the Legislature, they may come if 


[Laughter.] I suppose I have used the proper || they will. You must confine the power of electing | 
to them, and nobody else than members of the 


word. The Greek word gonv, (phren,) means | 
the mind; and perpov, (metron,) measure; and I || 
Suppose the gentleman hereafter may be called the | 
phrenometer of the Senate—to judge every man’s | 
“ees according to his standard. || and Representatives shall cast their votes as she 

Mr. TOOMBS. It isnot my purpose to detain || pleases. It ought to be fixed, not as the Senator 
the Senate for a moment in replying to any argu- |, from Maine says, by the particular Legislature 
ments in response to the observations [ made at || which elects—there is nothing in the Constitu- 
the opening of the case—let them stand—nor to || tion like that. Power is given to ‘the Con- 
reply to any arguments made by other gentlemen; || gress,’’ and in exactly the same words to ‘ the 
but I slaugly desire to put myself right. I think || Legislature’’—any Legislature which may be 

am much misconstrued and misunderstood by || lawfully constituted under. the constitution of 
my friend from South Carolina. I understood || Iowa. There is perfect and absolute power on 


Legislature. 
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I do not say it was a nugatory || Senator, I most assuredly did say so. My posi- || 
| make a speech. 


1] 
1 
1} 
a of the constitution from which that Legis- || the merit of perspicuity. I said that this election | 
| 
al 


| the United States, which is broad and unlimited, || 
with the sole restriction of confining it to ‘* the || 


and stability of this country. We cannot shut || 


question will present itself to the American peo- || 


the power—that the Legislatures have the power || 


} 





es ee 
—_—_ 


Congress acts. When Congress chooses, it can 
define how those persons whose duty it is under 
the Constitution to elect Senators shall do so. 
The State Legislatures can exercise the right. It 
can be done by a majority or bya plurality, or in 
any way, so that all the electors are allowed to 
vote, and none are deprived of their right. 

These are my opinions. I do not argue wheth- 
er they are right or wrong, but I think they are 
logical from the premises I have set out with, 
and 1 am ready to vote to sustain them. 

Mr. HOUSTON. It is not my intention to 
I know that this is not the time 
for that. I will make but a single remark. It 
seems, from the facts disclosed in this case, that 





; | ; _ the | the authorities of lowa have recognized this trans- 
| have now a remark to make which some may || United States, the constitution of lowa, and the || 


action as fair, constitutional, and legal. A judge 
elected under precisely the same circumstances as 
these under which the sitting member was chosen, 
is now a presiding judge on the supreme bench 
of that State, and, therefore, a practical construc- 
tion is given to the act of that Legislature and con- 
vention, so far as the State is aflected. 

Now, a question arises, whether the Senate of 
the United States has a right to interfere with 
the government of that State? The election of a 


|, Senator was an act of sovereignty on her part, 


which pertains to her as such. Canit be revised 
by the Senate? Has the Senate of the United 
States the right to revise the sovereign acts of 
lowa, so far as they have met the sanction of that 
State? If the difficulty has arisen from political 
dissensions there, this is not the place, nor is the 
Senate of the United States the appropriate um- 
pire, to decide which party is right or which is 
| wrong. I shall vote in favor of the sitting mem- 
ber, believing that he has been duly and constitu- 


|| tionally elected, as recognized by his State; and 


that the application to the Senate of the United 
States, and the passage of these resolutions by 
the Senate of Iowa, is rather an evidence of dis- 
satisfaction on the part of the protestants, than 
an evidence that wrong has been done, as they 
claimed. They have asked—they have implored 
for no remedy; but they have made a complaint 


|| which, on its face, seems to be captious when we 


are acquainted with all the circumstances that 
| accompanied their conduct in relation to that elec- 
tion. I have done, sir. 
| Mr. BUTLER called for the yeas and nays; 
/ and they were ordered. 

The question being taken by yeas and nays 
/on the amendment of Mr. Toomss to strike out 
all after the word ** Resolved,’’ and insert, ** That 
James Har.an isentitled to his seat asa Senator 
from lowa,’’ resulted—yeas 18, nays 27; as fol- 
lows: 

YEAS—Messrs. Bell of New Hampshire, Bell of Ten- 
nessee, Brown, Collamer, Durkee, Fessenden, Fish, Foot, 
Foster, Hale, Houston, Pugh, Seward, Slidell, Toombs, 
Trumbull, Wade, and Wilson—L8. 
| NAYS—Messrs. Alien, Bayard, Benjamin, Biggs, Bigler, 
| Butler, Cass, Clay, Comegys, Crittenden, Dodge, Evana, 

Fitzpatrick, Geyer, Hunter, [verson, Jones of lowa, Mal- 
lory, Mason, Pratt, Reid, Rusk, Sebastian, Stuart, Toucey, 
Weller, and Wright—27. 


So the amengment was rejected. 


The original resolution was modified go a3 to 
read: 


Resolved, That James HaR.an is not entitled to his seat 
| as a Senator from lowa. 


| Mr. SEWARD. I shall be obliged to ask for 
the yeas and nays on that question. 
The yeas and nays were ordered; and being 
taker, resulted—yeas 28, nays 18; as follows: 
Vy ¢AS—Messrs. Allen, Bayard, Benjamin, Biggs, Bigler, 


| Butier, Cass, Clay, Comegys, Crittenden, Dodge, Evans, © 
| Fitzpatrick, Geyer, Hunter, Iverson, Jones of Iowa, Mal- 


* lory, Mason, Pearce, Pratt, Reid, Rusk, Sebastian, Stuart, 


| Toucey, Weller, and Wright—28. 

| NAYS—Messrs. Bell of New Hampshire, Bell of Ten- 
nessee, Brown, Collamer, Durkee, Fessenden, Fish, Foot, 
Foster, Hale, Houston, Pugh, Seward, Slidell, Tooube, 


They are the parties to perform the || Trumbull, Wade, and Wilson—18. 
duty. lowa hasa perfect right until Congress acts || 
to prescribe the mode in which her State Senators | 


So the resolution was agreed to. 
EXECUTIVE SESSION. 
Mr. SLIDELL. I ask the Senate to proceed 


_ for a very few minutes to the consideration of 
executive business, merely for the purpose of 
referring some papers to a committee that sits to- 
morrow. 

The motion was agreed to; and the Senate pro- 
ceeded to the consideration of executive business. 
| After some time spent therein, the doors were re- 


him to state that my position, which he does me |! this subject in the Legislatures in the States until || opened, and the Senate adjourned. 
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Monpay, January 12, 1857. 


The House met at twelve o’clock, m. Prayer 


by the Chaplain, Rev. Danren Warpo. 
‘The Journal of Saturday was read and approved 


EXECUTIVE COMMUNICATION. 


The SPEAKER, by unanimous consent, laid 
before the House a letter from the Secretary of 
the ‘Treasury, inclosing a report of the President 


of the Louisville and Portland canal of expend- 


itures for repairs of said canal; and also inclos- 
ing a report of Edward Watts, engineer in the | 


employ of the canal, relative to repairing and 
improving the same; which was referred to the 
Committee on Commerce, and ordefed to be 


printed. ' 
TERRITORIAL BUSINESS. 


Mr. GROW. 1 desire to ask the consent of 


| 


the House, that such bills as the Committee on 
yz? 4s } i i 
] erritories have agreed upon to be reported | 


during the week set aside for the consideration 
of territorial business, may be printed, together 


with the reports accompanying them. I also ask 
the same permission in reference to any bills 
relating to territorial business which may have 


j 
} 


been agreed upon by any other of the committees || 


House. 

Phere being no objection, the order to print 
was made. 

UNITED STATES COURTS. 

The SPEAKER stated that the business first 
in order was a motion made by Mr. Stanton, on 
Monday last, to suspend the rules to enable him 
to introduce the following resolution: 


of the 


THE 


i} 


| 
| 


Resolved, That the standing Committée on the Judiciary | 


be instructed to inquire into the expediency of reorganizing 
the judicial circuits and districts of the United States in 


such manner as to equalize the population and business of 
the several circuits and districts, and give to all sections of 


the Contederacy their equal and just representation in the 
Supreme Court of the United States. 


‘The question was taken on the motion to sus- 


pend the rules, and it was agreed to; and the res- | 


olution was submitted for consideration. 

Mr. STANTON. I propose to occupy the 
time of the House for only about ten minutes. 

Mr. HOUSTON. If this resolution is debated 
does it not go over? 

The SPEAKER. The resolution is admitted 
under a suspension of the rules, and does not 
follow the rule which governs in the case of reso- 
lutions introduced upon a call of States for reso- 
lutions. 

Mr. STANTON. Mr. Speaker, I desire to 
occupy the attention of the House a very few 
minutes for the purpose of stating a few facts 
which, in my judgment, create the necessity for 
the inquiry provided for by this resolution. 

Any one who will look at the present organ- 
ization of the circuits will see, aside from any 
sectional view of the subject, that the business 
of the courts, and the rights of parties litigating 
in them, renders a reorganization highly neces- 
sary if not indispensable. 


At present there are five States not in any | 


judicial cireuit. 

The policy of the judiciary act of 1789 man- 
ifestly was that every State should constitute a 
part of some judicial circuit, and have the benefit 
of a cireuit court, the judge of which should be 
a member of the Supreme Court; but the increase 
of new States has been such that it has been 


found inconvenient to include them all without | 
making the circuits too large, or the judges of | 


the Supreme Court too numerous. 

Iience, lowa, Wisconsin, California, Florida, 
and Texas, are excluded from any circuit, and 
circuit court powers are conferred upon the dis- 
trict courts of these States, with an appeal, or 
rather a writ of error, direct from the district 
court to the Supreme Court of the United States. 
I believe California has a sort of anomalous 
cireuit court, with a judge who is excluded from 
a seat on the supreme bench. 

This is unjust to these States who are entitled 
to equal rights and privileges with the citizens of 
the other States, and creates a necessity for a 
reorganization, 


But the inequality in the population and busi- | 
ness of the circuits as they are now organized | 


creates equally as strong a necessity for it. 
The circuits with their white population and 
representation in this House, stand as follows: 





| 








White 


Massachusetts, Rhode Island,..... 2,028,594 22 
Qd Circuit.—Vermont, Connecticut, 

New York ..ccoccssves Sbetbwsnsve 3,724,826 40 
3d Circuit.—New Jersey, Pennsylva- 

BR. svecneaccnnbedrsossnos whee o+x5 See 30 
4th Circuit. — Delaware, Maryland, 

VRIES . 00000 00600060 000ss00e0002 1,383.912 20 
5th Circuit.—Alabama, Louisiana... 682,005 il 
6th Circuit.—North Carolina, South 

Carolina, Georgia.......cccscecess 1,394,163 2 

| 7th Circvit.—Ohio, Indiana, Illinois, 

eee pasues shines 4,173,309 45 
8th Circuit.—Kentucky, Tennessee, . 

SL ce cickdns obennnmnee «+ 2,110,253 28 
9th Circuit.—Mississippi, Arkansas.. 457,907 7 


I have taken the white population as the basis 


|| of the judicial business of the several circuits, 


because there can be no propriety in taking a 


| . ° 
|| population who have no legal rights, can make no 


contracts, nor hold any property, as furnishing 
business for courts. 

But even this makes a much better showing for 
the South than the actual amount of business in 
the several circuits would justify. 

The business of the Federal courts arises 
mainly from the commerce of the country, and 
results from its admiralty and maritime jurisdic- 
tion. 

I have no doubt but that the second circuit has 
more business than the fourth, fifth, sixth, eighth, 
and ninth, all put together. This exhibit de- 
monstrates the necessity of a reorganization, as a 


. : . | 
matter of convenience and necessity in the trans- 
|| action of the a business of the country. 


Sut the Supreme Court is the ultimate arbiter 


| of all questions arising upon the Constitution and 
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laws of the United States, and, therefore, should 


e | 
be so constituted as to command the confidence of | 


the whole people in all sections of the country. 

And when there is an unequal and partial or- 
ganization of that tribunal, and one section of the 
Confederacy has more than its just and equal 
representation there its decisions can have no 
moral power, and cannot command the confidence 
of the people. 

Mr. KEITT. Will the gentleman from Ohio 
allow me to ask him a question? I understand 
him to say he regards the Supreme Court of the 
United States as the final arbiter of all constitu- 
tional questions. Now, I want to know of that 


member, if the Supreme Court of the United | 


States decide the fugitive slave law to be consti- 
tutional, he will carry out that law or not? 

My STANTON. Iwill not resist the decision 
of the Supreme Court in any case. If it decide 


| that Dred Scott is a slave, I will not resist the 
|| execution of that judgment. 


But when the same 
re shall arise in another case, I will den 


| the principle on which that decision was founded, 
| and say it was not law. 


And so in relation to the fugitive slave law. I 


| will not surrender any individual opinion to the 
|| decision of the court. 


But if that court is fairly 


| constituted, having a just and equal representa- 
| tion from all sections of the country, and it shall, 


upon full and deliberate consideration, by a series 
of decisions at various times, and when composed 
at different times of different judges, give a con- 
struction to the Constitution, 1 will, for the sake 
of peace, recognize that construction of the Con- 
stitution as the true one. - 


The resolutions of 1798-99, which I believe | 


are recognized everywhere south of Mason and 
Dixon’s line, as at least of equal authority with 
the Constitution, say that, when any law is a 


| plain, palpable, and deliberate violation of the 
| Constitution, the States have a right to disregard 
4 it, and refuse obedience to it. 


Mr. KEITT. Then how is the Supreme Court 
the final arbiter? 

Mr. STANTON. It is the final arbiter in every 
case which it decides, because there is no appeal 
from it. 


Mr. Speaker, if the Supreme Court is to be 


called in to aid in the settlement of the great polit- | 


ieal questions which agitate the country, its organ- 
ization becomesa matter of paramount importance. 
If the South choose to preserve its present partial 


| and sectional organization forthe purpose of secur- 
ing its aid in the political contests of the day, os 
eT 


will find they may destroy the court without ai 


ing the party or section in whose favor it decides. | 
| I tell gentlemen that a court so constituted can- 


not command the confidence and respect and 
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January 12, 
obedience of the people of the free States. se 


| my deliberate conviction that nothing coal 

| so much to weaken the bonds of this Confederag 

| and destroy the confidence of the people in f. 
Federal Government, and the value of the Union, 
as a decision of that court that Congress has no 

| Sovereign power over the Territories, and tha 

| it cannot legislate for them, either for the excly. 
sion of slavery, or upon any other rightful sy). 

| jectof legislation. This power is exercised every 
year. 

We organize territorial governments, and cop. 
fer upon the Territorial Legislatures the power to 
— laws for the punishment of crime, to regy. 

ate the relations of husband and wife, parent 
and child, to provide for the descent and distri. 
bution of property, for the promotion of educa. 
tion and religion; and, in short, whatever ma 
be necessary to promote the happiness and me 
fare of the people of the Territory. And no 
| sensible discrimination can be made between the 
powers thus granted every day by general cop. 
sent, and the power to prohibit slavery. 

To decide that such a law was unconstitutional 
would, in the language of the resolutiofis of 1798, 
| be a ** plain, palpable, and deliberate violation of 
| the Constitution;’’ which would not be entitled 
| to the respect or obedience of the State courts, 
And a refusal to obey a decision of that court 
would not be without precedent. 

Gentlemen will recollect a case from the State 
of Virginia, involving the title to the Fairfax 
lands, in which the decision of the court of ap- 
peals of the State of Virginia was reversed by the 
Supreme Court of the United States. A mandate 
was sent to the Virginia court, commanding it to 
carry into execution the judgment of the United 
States court. The State court refused to enter 
the mandate upon its journals. Application was 
made to the Supreme Court of the United States 
for a mandamus to compel the State court to ex- 
ecute the judgment. The mandate was refused; 














but an execution was issued on the judgment 
of the United States court, to the marshal of 
the United States. So ina case in the State of 
Georgia, when that State extended her jurisdic- 
tion over the Cherokee country, and passed laws 
for its government, designed to exclude the mis- 
sionaries who were residing with the Indians, 
under the protection of the General Government. 
Worcester and others, missionaries from Con- 
necticut, were indicted and convicted under these 
laws. Writs of error were prosecuted on these 
convictions, and the Supreme Court of the United 
States decided that the State of Georgia had no 
jurisdiction over the Cherokee country, and re- 
versed the judgments of conviction rendered by 
the Georgia court. The Georgia court refused 
obedience to the judgment of reversab, and exe- 
cuted their sentence by imprisoning the mission- 
aries in the penitentiary in defiance of the Supreme 
Court of the United States. These are valuable 

| precedents; and unless the organization of this 
court is changed, there are courts north of Mason 
-_ Dixon’s line that will not hesitate to follow 
them. 

Mr. MILLSON. Will the gentleman from 

| Ohio allow me to makean inquiry? The gentle- 
man from Ohio has just alluded to the refusal of 
the supreme court of appeals of the State of 
Virginia to execute a judgment of the Supreme 
Court of the United States, in a case which he 
said occurred some years ago. I merely wish to 
say that 1 suppose he refers to the case of Hunter 

| and Martin? 

Mr. STANTON. Yes, sir. 

Mr. MILLSON. In that case the supreme 





court of se of Virginia refused to certify the 
recoré of the Supreme Court of the United States, 
because the latter acted on a record not regularly 
obtained from the court in Virginia, but obtained 
by some unofficial means and in some irregular 
manner. The ground of action of the supreme 
court of appeals of Virginia was, that the erenap- 
fifth section of the judiciary act, under which the 
Supreme Court of the United States claimed to 
have jurisdiction, was unconstitutional, and that 
the Legislature of Virginia ought to have declared 
that twenty-fifth section to be unconstitutional. 
| That was the reason of the action of the supreme 
court of the State of Virginia. 

Mr. STANTON. I so understood it. The 
court ofappeals of Virginia refused to recognize 
the powers of: the Supreme Court of the United 
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States on & question of constitutional law. 
isthe whole of it. ThatisallI claim. 
Mr. MILLSON. No, sir; the gentleman is not || 
exactly right. It was not that the court of appeals 
in Virginia refused to recognize the authority of || 
the Supreme Court of the United States on a ques- || 
tion of constitutional law, but because the section || 
ofthe act under which the Supreme Court of the || 
United States claimed jurisdiction was pronounced 
py the court of appeals to be unconstitutional. 
"Mr. STANTON. Well, Mr. Speaker, so I 
understand it. The Supreme Court of the United 
States decided that that twenty-fifth section of the 
‘ydiciary act wasa constitutional act of Congress; 


J d on that issue was taken, and the court of ap- 


neal of Virginia refused to recognize the validity 
and binding force of the decision of the Supreme 
Court of the United States. 

Mr. Speaker, I do not believe the magnitude of | 
this question is fully appreciated. Gentlemen 
may rest assured that every attempt to ‘crush 
out’’ the honest convictions of the people, or to 
subdue’? them by any partial machinery, will 
ultimately fail. This organization, like the rotten- | 
borough representation in aes which it so | 
strongly resembles, will one day work its own | 
cure. 

[ submit to gentlemen whether it would not be 
wiser, more patriotic and statesmanlike, to meet 
the question at once, do justly voluntarily, and | 
with a good grace, and not ee it until you || 
have no longer the power of resistance. 

Mr. Speaker, 1 demand the previous question 
on the passage of the resolution. 

The previous question was seconded, and the 
main question ordered to be put; and being put, | 
the resolution was adopted. 


EFFICIENCY OF THE NAVY. 


Mr. BENSON. Iask the unanimous consent 
of the House to report back from the Committee 
on Naval Affairs Senate bill (No. 113) to amend 
an act entitled ** An act to promote the efficiency | 
of the Navy.” 

Mr. MILLSON. 


That | 





I wish to inquire of the gen- 


tleman from Maine whether it is his purpose to || 


ask the consideration of the bill at this time, and | 
to call the previous question? 

Mr. BENSON. I will state, in reply to the 
gentleman from Virginia, that it is my purpose | 
to ask for the consideration of the bill now; and 
after giving my colleague on the committee from | 
Virginia [Mr. Bocock} an opportunity to submit 
a substitute for the bill, to move the previous 
question. : 

Mr. MILLSON. I will say to the gentleman 
from Maine, that I have no objection at all that 
this bill shall come before the ae for consid- | 
eration and discussion; but it will be recollected | 
that this question provoked months of debate in | 
the Senate, and it demands a great deal of dis- | 
cussion here. If the gentleman intends to call the 
previous question, I shall object. 

Mr. BENSON. _ I move to suspend the rules. 

Mr. HOUSTON demanded the yeas and nays. | 

The yeas and nays were ordered. 

Mr. BOCOCK. I should like the privilege of 
asking the Chair a question, in order that the 
House may understand what will be the effect 
of a suspension of the rules. If the chairman of 


the Committee on Naval Affairs permits my sub- | 


stitute to be offered, and then calls the previous 
question, will not the House be brought first to 
a vote upon my amendment; and if that is voted 
down, must they not adopt or reject the Senate 
bill, without the possibility of amendment? 

Mr. BENSON. I will reply to my colleague 
on the committee, with the permission of the 
House, that this is a bill which is wellqgander- 
stood—which has been debated both before the 
Senate and before the country for more than a 
year, and every man must have made up his 
mind in reference to it. My purpose is simply 
to insure action on the bill? 

Mr. STEPHENS. I wish to make an inquiry 
of the Chair. 

The SPEAKER. Debate is not in order unless 
the gentleman rises to a question of order. 

r. STEPHENS. I rise to a question of 
order. I wish to inquire of the Chair whether, | 


THE CONGRESSIONAL GLOBE. 


| Day, Dean, Denver, De Witt, Dick, Dickson, Dodd, Durfee, 


| William Smith, Spinner, Stanton, Stephens, Stewart, 


| John P. Campbell, Caskie, Williamson RK. W. Cobb, Craige, 
| Davidson, Jacob C. Davis, Dowdell, Elliott, Faulkner, Gid- 


| Phelps, Rivers, Ruffin, Sandidge, Savage, Sneed, Talbott, | 


|| permit me to make an inquiry. 


|| question shall be insisted on. 


|, debate, and I shall therefore give*a very categori- 


|| vision for themselves and their families, should 


|| fore, to withdraw the demand for the previous | 


S01 


_ The question was taken on Mr. Benson’s mo- | this morning that the chairman of the committee 
tion; and there were—yeas 154, nays 47; as fol- || proposed to report the bill, and put it on its pas- 
lows: _ | Sage without discussion, I was surprised; and 

YEAS—Messrs. Akers, Albright, Allison, Ball, Barbour, | Seeing that if I offer my substitute, which has not 

Barclay, Henry Bennett, Benson, Billinghurst, Bradshaw, || been printed, and has not gone into the posses- 
Brenton, Broom, Bufiinton, Burlingame, Cadwalader, | sion of the members of the House, I shalt have 
James H. Campbell, Lewis D. Campbell, Chaffee, Ezra . f explai > it. I decli 
Clark, Clingman, Howell Cobb, Colfax, Comins, Covode, || 20 Opportunity of explaining it, I decline to sub- 
Cox, Cragin, Cullen, Cumback, Damrell, Timothy Davis, | Ject myself to the mortification of submitting a 
proposition which would not be understood, and 


Edie, Edwards, English, Efferidge, Evans, Flagler, Flor- which would of course be voted down. 


ence, Henry M. Fuller, ‘Thomas J. D. Fuller, Granger, : ra . . eee 
Grow, Robert B. Hall, Harlan, J. Morrison Harris, Thomas Mr. BENSON. I will say a single word in 


L. Harris, Harrison, Haven, Herbert, Hodges, Hoffman, | reply to the gentleman from Virginia, that there 

Holloway, Thomas R. Horton, Valentine B. Horton, How- | may be no misunderstanding in this matter. 

ard, Hughston, Keitt, Kelly, Kelsey, Kennett, King, Knapp, ,@pr r 

i 4 t J ) > be done by unan- 

Knowlton, Knox, Kunkel, Lake, Leiter, Letcher, Lindley, | - he SPEAKER. Itcan only be done by saan 
imous consent, 


Lumpkin, Mace, Alexander K. Marshall, Humphrey Mar- a ‘ . 
Mr. BENSON. I withdraw the call for the 


shall, Samuel 8. Marshall, Matteson, McCarty, McQueen, 
Killian Miller, Millward, Moore, Morgan, Morrill, Morrison, previous questien for that purpose. The arrange- 
ment referred to by the gentleman from Virginia 


ery, Nichols, Norton, Andrew Oliver, Orr, Paine, Par- 
r ; 
had reference to the proceedings of the committe: 


, Pearce, Peck, Pelton, Pennington, Perry, Pettit, Pike, 
Porter, Pringle, Purviance, Puryear, Quitman, Ready, 
Ricaud, Ritchie, Robbins, Roberts, Rust, Sabin, Sage, Sapp, | at the last session—notatthis. My colleagues in 
Scott, Sherman, Shorter, Simmons, Samuel A. Smith, || the Cammittee on Naval Affairs will bear me out 
in this statement. When the bill was agreed to 
be reported at this session, the gentleman will, 
I think, admit there was no such understanding 
as that to which he refers. The arrangement 
spoken of had reference to the last session, when 
it was supposed that there would be some time 
for debate on this question. But it is now per- 
fectly apparent that, unless we act on this ques 
dings, Goode, Greenwood, Augustus Hall, Sampson W. |, om at this time, it will not be acted on at this 
Harris, Houston, Jewett, George W. Jones, Kidwell, Knight, || Congressatall. I was willing that the gentlemar 
MeMullin, Smith Miller, Millson, Mott, Mordecai Oliver, |; should offer his substitute, and have it read in the 
hearing of members, as the bill has been; but he 
|| pursues his own course. Gentlemen who have 
Sisonad to or read the debates on this bill in the 
other branch of Congress, at the last session, or 
who have read the discussions in the newspapers 
| of the country, must have their minds made up 
| and I therefore call for the previous question. 
Mr. STEPHENS. If opportunity had no\ 
|| been offered to the gentleman from Virginia t 


| Mr. BENSON. I believe itis the general wish |) submit his substitute, I should have voted against 
the previous question; but inasmuch as he de 


| of the House that the demand for the previous | 
The gentleman || clines to submit it,and I believe the Senate bil! 
can ask his question by unanimous consent. || is the best we can get at this session, I shall vote 
Mr. LETCHER. pees desired to make || to sustain the call for the previous question. 
| an inquiry for my own satisfaction. I see it is Mr. JONES, of Tennessee. Is it in order to 
provided by the third section of this bill that all || move that the rules be suspended, and the House 
| those officers who have been dropped from the || resolve itself into the Committee of the Whole 
| Navy are to receive a year’spay. Now, [desire || on the state of the Union? 
| to know from the chairman of the Committee on || The SPEAKER. The House is now acting 
| Naval Affairs, under what authority it is that || under a suspension of the rules. 
| those who constitute no part of the naval officers Mr. JONES, of Dennessee. Is there not 9 
| of the country are to be entitled to draw upon || rule that the motion I have indicated may be 
the Treasury pay for services they have not || made at any time? 
rendered ? | The SPEAKER. But that rule is suspended 
Mr. BENSON. until this matter is disposed of. 
Mr. MILLSON demanded tellers. ; 


Tellers were ordered; and Messrs. Miiusen 


Stranahan, Swope, Tappan, Thorington, Thurston, Todd, 
Tratton, Trippe, Underwood, Vail, Valk, Walbridge, 
Walker, Cadwalader C. Washburne, Etlibu B. Washburne, 
Israel Washburn, Watson, Wheeler, Whitney, Williams, 
Wood, Woodrutfl, Woodworth, Daniel B. Wright, John V. 
Wright, and Zollicoffer—154. 
NAYS—Messrs. Aiken, Allen, Barksdale, Bell, Hendley | 

8. Bennett, Bliss, Bocock, Boyce, Branch, Brooks, Burnett, 


Taylor, Wade, Watkins, Wells, and Winslow—47. 


| So the rules were suspended, (two thirds votipg 
| in favor thereof;) and the bill was brought before | 
| the House on its third reading. 
| Mr. BENSON moved the previous question. 

| Mr. LETCHER. I ask the gentleman from 
| Maine to withdraw his demand for a moment, to | 


I do not wish to prolong this 


cal answer to the gentleman’s question. There 
are many in the Senate, in this House, and all |, and Woopwortn were appointed. 
over the country, who think that it is but right || The question was taken; and the tellers re- 
that these officers who have been summarily || ported—ayes one hundred and twelve, noes not 
dropped from the Navy without having made pro- || counted. 
So the previous question was seconded. 
receive this small pittance from the Government. Mr. MILLSON called for the yeas and nays 
Mr. MILLSON. I understood the gentleman || on ordering the main question to be put. 
from Maine to say that he would not object to || The yeas and nays were ordered. __ 
amendments being offered. I will ask him, there- Mr. WINSLOW’ moved that the bill be laid 
upon the table; but subsequently withdrew the 
question, to enable me to submit a motion to || motion. 
strike out that provision of the bill which pro- || The question was taken on ordering the main 
vides for the creation of the grade or title of || question to be put; and it was decided in the 
| admiral in the Navy. | afirmative—yeas 154, nays 56; as follows: 
Mr. BENSON. My statement was that I || YEAS—Messrs. Akers, Albright, Allison, Ball, Barbour, 
| would give my colleague on the committee [Mr. ees -~, Henry Beavott, Benson, Binghem, Bowie, 
* i itti a radshaw renton room u ton, uriingame, Cad 
Bocock] ae Pee of submitting b substi walader, James H. Campbell, Lewis D. Campbell, Carlile, 
| tute for the bill; but as 16 declines to su omit that Caruthers, Chaffee, Bayard Clarke, Ezra Clark, Clawson, 
| amendment at this time, I think it better to insist || Clingman, Howell Cobb, Colfax, Comins, Covode, Cox, 
| on the demand for the previous question. ||MCragin, Cullen, Cumback, Damrell, Jacob C. Davis, Tim 
INS : : || othy Davis, Dean, Denver, De Witt, Dick, Dickson, 
Mr. STEPHENS. I would inquire of the || Koda, puriée, Edie, Edwards, Emrie, English, Etheridge, 
gentleman from Maine if his colleague on the |) gustis, Evans, Flagler, Florence, Henry M. Fuller, Gilbert, 
| committee declines to effer his substitute ? Granger, Robert B. Hall, Harlan, J. Morrison Harris, 
Mr. BENSON. Iso understand | Thomas L. Harris, Harrison, Haven, Herbert, Hodges, 
; ra : : | Hoffman, Holloway, Thomas R. Horton, Valentine B. Hor 
| Mr. BOCOCK. Task the consent of the House || ton, Howard, Hughston Jewett, Keitt, Kelly, Kelsey, 
to explain briefly the position which I occupy in || Kennett, King, Knapp, Knowlton, Knox, Kunkel, Lake, 
*reference to this matter. When this Senate bill || ey J 
| was acted on in committee, five members voted || Marshall, Matteson, Killian Miller, Millward, Moore, Mor 





Leiter, Lumpkin, Mace, Alexander K. Marshall, Humphrey 


| which I submitted. 





if the rules be suspended, and the bill comes be- 
fore the House, a majority cannot put it in just 
such a shape as they wish? 

Several Members. Of course. 


| 
in its favor, and four in favor of a substitute | 
It was understood in com- | 

mittee that the chairman should report the Senate 
bill, and that I should have an épportunity of | 
offering my substitute; that it should be printed, | 
and the subject postponed to a day when it could | 


eome up for discussion. When, therefore, I heard 


gan, Morrill, Morrison, Murray, Nichols, Norton, Andrew 
Oliver, Mordecai Oliver, Parker, Peck, Pelton, Pennington, 
Perry, Pettit, Pike, Porter, Pringle, Purviance, Puryear, 
Quitman, Ready, Ricaud, Ritchie, Rivers, Robbins, Roberts, 
Rust, Sabin, Sage, Sandidge, Sapp, Scott, Simmons, Wil- 
liam Smith, William R. Smith, Sneed, Spinner, Stanton, 
| Stephens, Stewart, Stranahan, Swope, Tappan, Thurston, 
| Todd, Trafton, Trippe, Underwood, Vail, Valk, Wakeman, 
| Walbridge, Walker, Cadwalader C. Washburne, Elihu B. 





Se Ce i ee 


. 
' 
N 


SON ON OO, 2 OE Bee 








. —— es SERED Cire 
ee Tain 


a) 


Slagle 28 FE sk tt 


PT 


FA 5 tet PORE PGE ALA DAR AS ~via 








302 





o_o > ———— 











7 7 
Washtarne, Israel Washburn, Watson, Wheeler, Whit- || of the resolution, then, I move that the rules be 


Orr, W hams, Wood, Woodruff, Woodworth, and Zolli suspended for that purpose. 
cotfer—to4 


NAYS — Mesers. Aiken, Allen, Barksdale, Hendley 8. 
Bennett, Bliss, Bocock, Boyee, Branch, Brooks, Burnett, 
John P. Campbell, Caskie, Williamson K.W. Cobb, Craige, 
Davidsou, Henry Winter Davis, Day, Dowdell, Faulkner, 
Thomas J.D. Fuller, Garneut,Giddings, Goode, Greenwood, 
Grow, Sampson W. Harris, Houston, George W. Jones, 
Kidwell, Knight, Letcher, Samuel 8. Marshall, Maxwell, 
MeMuliin, MeQueen, Smith Miller, Millson, Mott, Orr, 
Paine, Pheips, Powell, Ruffin, Savage, Sherman, Shorter, 
Samuel A. Smith, Talbott, Wade, Waldron, Warner, Wat 


kins, Wells, Winslow, Daniel B. Wright, and John V. 
Wrigit—% 


bill was read. J 
to all officers and soldiers of the war with Great 
Britain of 1812, and those engaged in Indian wars 
during that period. 

Mr. PHELPS. 1 desire to make an inquiry 
of the gentleman from Tennessee. Has he caused 
an estimate to be made of the annual expense 
under this bill if it should be passed ? 

Mr. SAVAGE. I have endeavored to do so, 

| but I could not get from the Pension Office a 
definite answer as to the amount. 

Mr. JONES, of Tennessee. 


So the main question was ordered to be put. 


The bill was ordered to be read a third time; 
and it was accordingly read the third time. 

Mr. BENSON demanded the previous question 
on the passage of the bill. 

The previous question was seconded; and the 
main question orde red to be put. 

Mr. BOYCE demanded the yeas and gays on 
the passage of the bill. 

The yeas and nays were ordered. 

Tie question was taken; and it was decided in 
the aflirmative—yeas 159, nays 50; as follows: 

Y EAS— Messrs. Akers, Albright, Allison, Ball, Barbour, 
tarclay, Bell, Henry Bennett, Benson, Binghain, Bowie, 
Bradshaw, Brenton, Broom, Buffinton, Buriingame, Cad 
walader, James UH. Campbell, Lewis D. Campbell, Carlile, 


Chatice, Bayard Clarke, Ezra Clark, Clawson, Clingman, 
Howell Cobb, Colfax, Comins, Covode, Cox, Cragin, Cullen, 


I ask that the 


read. 

The SPEAKER. 
imous consent. 

Mr. NICHOLS. I object. 

The question being upon the motion to suspend 
the rules, 

Mr. SMITH, of Tennessee, demanded the 
yeas and nays; which were ordered. 

The question was taken; and there were—yeas 
103, nays 85; as follows: 

YEAS—Messrs. Akers, Allison, Ball, Bowie, Bradshaw, 


Brenton, Broom, Buffinton, Burlingame, Burnett, James 
H. Campbell, John P. Campbell, Carlile, Chaffee, Ezra 


Clark, Clawson, Clingman, Colfax, Comins, Covode, 
Cumback, Damretl, Jacob C. Davis, Timothy Davis, Dean, | Cullen, Cumback, Damrell, Jacob C. Davis, Timothy Davis, 
Denver, De Waitt, Dick, Dickson, Dodd, Durfee, Edie, Dean, De Witt, Dick, Dickson, Durfee, Edie, Edwards, 
Edwards, Evnrie, Etheridge, Eustis, Evans, Flagler, Flor Elliot, English, Etheridge, Florence, Henry M. Fuller, | 


ence, Hlenry M. Fuller, Thomas J. D. Fuller, Gilbert, 
Granger, Robert B. Ha'‘l, Harlan, J. Morrison Harris, 
Thomas L. Harris, Harricon, Haven, Herbert, Hodges, 
Hotfman, Holloway, Thomas R. Horton, Valentine B. Hor 
ton, Lloward, Hugheton, Jewett, Keitt, Kelly, Kelsey, Ken 
nett, King, Knapp, Knowlton, Knox, Kunkel, Lake, Leiner, 
Lumpkiu, Mace, Alexander K. Marshall, Humphrey Mar 
shall, Samuel 8. Marshall, Matteson, Maxwell, McCarty, 
McQueen, Killian Miller, Millward, Moore, Morgan, Mor- 
rill, Morrison, Murray, Nichols, Norton, Andrew Oliver, 
Paine, Parker, Peck, Pennington, Perry, Pettit, Pike, 
Porter, Pringle, Purviance, Puryear, Quitman, Ready, 
Riceud, Ritchie, Rivers, Robbins, Roberts, Rust, Sabin, 
Save, Sandidge, Sapp, Savage, Scott, Shorter, Simmons, 
Willian Smith, William R. Smith, Sneed, Spinner, Stanton, 
Stephens, Stewart, Stranahan, Swope, Tappan, Thoring 

ton, Thurston, Todd, Tratton, Trippe, Underwood, Vail, 
Valk, Wakeman, Walbridge, Walker, Warner, Cadwal 

ader C. Washburne, Ellihu B. Washburne, Israel Wash 

burn, Watson, Wheeler, Whitey, Williams, Wood, 
V oodrufl, and Woodworth—159. 

NAYS — Messrs. Aiken, Allen, Barksdale, Hendley 8. 
Bennett, Bliss, Bocock, Boyee, Branch, Brooks, Burnett, 
Jobn P. Campbell, Caruthers, Caskie, Willamson R. W. 
Cobb, Craige, Davidson, Day, Dowdell, English, Faulkner, 
Garnett, Giddings, Goode, Greenwood, Grow, Augustus 
ifall, Sampsen W. Harris, Hofiston, George W. Jones, 
Kidwell, Knight, Letcher, MeMullin, Sinith Miller, Mill 
son, Mot, Mordecai Oliver, Orr, Phelps, Powell, Ruffin, 
Samuel A. Smith, Talbott. Wade, Waldron, Watkins. 
Wells, Winslow, Daniel B. Wright, and John V. Wright— 
50. 

So the bill was passed. 

Pending the above call, | 

Mr. GOODE said: Mr. Speaker, I desire to . 2 : 
vote to give these officers a public trial; but in- A anaes was pase d tees Se manennens Af 
asmuch as that provision is accompanied with - ns : wanian, i rs a a 
others to which I entirely object, I vote in the || vate Secre eRe peRn en eeam EN ie President had 
negative. approved and signed a bill increasing the pension 

Mr. DOWDELL stated that he was forced to || °f George W. Torrence. 
vote in the negative for a like.reason to that REPORT FROM SPECIAL COMMITTEE. 


stated by the gentleman from Virginia. Mr. ORR. I rise toa question of privilege. I 
Mr. BENSON moved to reconsider the vote by | desire to submit a report from the select com- 


which the bill was passed; and also moved to lay | mittee appointed on Saturday last. The com- 


the motion to reconsider on the table. mittee recommend the adoption of the following 
The latter motion was agreed to. | resolution: 


ENROLLED BILLS. 1] 
Mr. PIKE, from the Committee on Enrolled 
Bills, reported as truly enrolled bills and a reso- 


Herbert, Hoffman, Holloway, Thomas R. Horton, Hughs- 
ton, Jewett, Kelly, Kennett, Kidwell, King, Knapp, 
Knowlton, Kunkel, Leiter, Lindley, Lumpkin, Humphrey 
Marshall. Samuel 8. Marshall, Matteson, Killian Miller, 
Millward, Moore, Norton, Andrew Oliver, Mordecai Oliver, 
Paine, Parker, Pearce, Pelton, Perry, Pettit, Porter, Powell, 
Puryear, Ready, Ricaud, Rivers, Robbins, Ruffin, Sapp, 
Savage, Scott, Samuel A. Smith, William R. Smith, Sneed, 
Stanton, Stewart, Stranaban, Talbott, Tappan, Thorington, 
Tratton, Underwood, Vail, Valk, Wakeman, Walker, Wat- 
kins, Watson, Wood, Woodruff, John V. Wright, and Zolli- 
cotfer—103. 

NAYS — Messrs. Albright, Allen, Barbour, Barclay, 
Barksdale, Bell, Henry Bennett, Hendley 8. Bennett, 
Bliss, Bocock, Boyce, Branch, Brooks, Cadwalader, Lewis 
1). Campbell, Caruthers, Howell Cobb, Williamson R. W. 
Cobb, Craige, Davidson, Henry Winter Davis, Day, Dodd, 

| Dowdell, Edmundson, Emrie, Flagler, 'Thomas J. D. Fuller, 
Giddings, Goode, Granger, Grow, Harlan, Sampson W. 
Harris, Thomas L. Harris, Haven, Hodges, Valentine B. 
Horton, Houston, Howard, George W. Jones, Knox, 
Letcher, Mace, Maxwell, McMullin, McQueen, Smith 
Miller, Millson, Morgar., Morrill, Monison, Mott, Murray, 
Nicholls, Orr, Peck, Pennington, Phelps, Pringle, Quitman, 
Ritchie, Rust, Sabin, Sandidge, Summons, William Smith, 
Spinner, Stephens, Taylor, Thurston, Trippe, Wade, Wal- 
bridge, Waldron, Warner, Cadwalader C. Washburne, 
Ellihu B.Washburne, Wells, Wheeler, Whitney, Williams, 
Winslow, Woodworth, and Daniel B. Wright—85. 


|| So the rules were not suspended, (two thirds 
not voting in favor thereof.) 


MESSAGE FROM THE PRESIDENT. 


| 


Resolved, That the preamble to the resolution adopted 
| on the 9th instant, authorizing the appointment of a select 
| committee of five to investigate certain charges of corrupt 

combinations to pass bills through this House, be amended 


THE CONGRESSIONAL GLOBE. 





At the request of Mr. Jones, of Tennessee, the | 
It provides for granting pensions | 


report of the committee accompanying the bill be | 


Itcan only be read by unam- 


Greenwood, Robert B. Hall, J. Morrison Harris, Harrison, | 





lution of the following titles; when the Speaker 


by striking out the words “ now pending before,” and in 
signed the same: 


serting the words * during the present;’’ so that the pre- 


act (8. No. 290 : | amble tothe said resolution shall be as follows : 
An act (8. No. 220) for the relief of Hannah Whereas, certain statements have been made, charging 


F. Niles; bode te : b that members of this House have entered into corrupt com- 
An act (S. No. 260) for the relief of J. Randolph |, binations for the purpose of passing and preventing the 

Clay: | passage of certain measures during the present Congress : 
» ddaow | And whereas, a member of this House has stated that th 
’ E } . ry ° . | 2 Pi Sy B ot P s e 

of Sete Genet _ oo ls fan astiahe referred to “is not wanting in truth,” “ therefore,’? 

eh en, ente |} &e. 

sl ins | . : 

John McGregor. ; | The committee also recommend the adoption 

SOLDIERS OF THE WAR OF 1812. | of the following resolution: a 

Mr. SAVAGE. [ask the unanimous consent | . Ses That said committee be authorized to employ 

of the House to introduce the following resolu- | F - - 

ree . Mr. STEPHENS. I would suggest that the 


Resolved, That House bill No. 539, entitled a bill to pen- gentleman had better amend the last resolution so 
sion the soldiers of the war of 1812, be made a especial order 


for the first Tuesday in February next, and from day today | raphers. . 
unul disposed of. Mr. PHELPS. The resolution is sufficient 
Mr. PHELPS. I object. |, for that. They will do it, of course. 
Mr. SAVAGE. To secure the introduetion |! 





The resolutions were adopted. 





January 12 


| Mr. ORR moved to reconsider th 


, . e vote 
| which the resolutions were adopted, . 


: ; : and also 
moved to lay the motion to reconsider UPON the 


table; which latter motion was agreed to, 
PUBLIC LANDS TO MISSISSIPpr, 


Mr. BARKSDALE asked the unanimous oy 
sent of the House to introduce, merely for the 
purpose of reference, a bill granting ce : 
the State of Mississippi to aid in the construe. 


tion of a railroad from Louisville to Macon, ; 
|| said State. ” 
Mr. KUNKEL objected. 
3 r. BARKSDALE moved a suspension of th, 
rules. , 
Mr. JONES, of Tennessee, called for the yeas 
'and nays. 


| 

|| Mr. BARKSDALE. I only wish to have the 
| bill referred. ' 
| 

| 


| Mr. JONES, of Tennessee. Yes; but it is on, 
of these land bills. 


| Mr. KUNKEL called for tellers upon the yeas 
| and nays. 


Tellers were ordered; and Messrs. Cox anj 
Sapp were appointed. 


|| The House was divided; and the tellers reported 
| —ayes 29, noes 93. 
So the yeas and nays were ordered, (one fifth 
voting in favor thereof.) 


The question was taken; and there were—yegs 
95, nays 76; as follows: 


YEAS— Messrs. Albright, Allen, Barclay, Barksdale 
Hendley 8. Bennett, Benson, Billinghurst, Bowie, Brenton, 
| Brooks, Broom, Buffinton, Burlingame, Lewis D. Camp. 
bell, Chaffee, Ezra Clark, Clawson, Clingman, William. 
|} son R. W. Cobb, Comins, Cullen, Damrell, Davidson 
Henry Winter Davis, Jacob C. Davis, De Wit, Dick, 
Dickson, Dowdell, Edwards, Elliott, Eustis, Gilbert, Gran- 
ger, Greenwood, Augustus Hall, Sampson W. Harris, Har- 
rison, Haven, Herbert, Thomas R. Horton, Houston, Hughs. 
ton, Jewett, Kelly, Kennett, Knapp, Knowlton, Lake, 
Leiter, Lindley, Mace, Humphrey Marshall, Samuel §, 
Marshall, Matteson, Maxwell, Smith Miller, Andrew Ojj- 
ver, Mordecai Oliver, Paine, Parker,Peck, Pelton, Penning- 
| ton, Phelps, Porter, Pringle, Quitman, Ricaud, Rivers, 
Rust, Sabin, Sandidge, Sapp, Shorter, Simmons, William 
RK. Smith, Sneed, Swope, Taylor, Thorington, Trafton, 
Underwood, Valk, Wakeman, Waldron, Walker, Warner, 
Ellihu B. Washourne, Watkins, Wells, Whitney, Wil- 
liams, Woodworth, and Daniel B. Wright—95. 
NAYS—Messrs. Aiken, Allison, Bingham, Bliss, Bocock, 
| Boyce, Bradshaw, Branch, Burnett, Cadwalader, James 
H. Campbell, Caskie, Colfax, Covode, Cox, Craige, Cum- 
back, Day, Dean, Edmundson, Emrie, English, Etheridge, 
Faulkner, Flagler, Florence, Garnett, Goode, Grow, Har- 
| lan, Hoffman, Holloway, Valentine B. Horton, George W. 
Jones, Knight, Knox, Kunkel, Letcher, Lumpkin, Me- 
Mullin, McQueen, Killian Miller, Millson, Morgan, Mor- 
| rill, Mott, Murray. Nichols, Norton, Perry, Powell, Pur- 
year, Ready, Ritchie, Robbins, Roberts, Ruffin, Scott, 
| Shetman, Samuel A. Smith, Spinner, Stanton, Stranahan, 
Talbott, Tappan, Todd, Trippe, Wade, Cadwalader C. 
Washburne, Watson, Wheeler, Winslow, Wood, Wood- 
raff, John V. Wright, and Zollicoffer—76. 


So the rules were not suspended, (two thirds 
not voting in favor thereof.) 


PACIFIC RAILROAD. 
Mr. WOODWORTH. 





| 


I ask the unanimous 


| consent of the House to introduce a bill to pro- 


| vide for the establishment of a railroad and tele- 
| graph communication between the Atlantic States 
| and the Pacific Ocean. 
Several Mempers objected. 
Mr. WOODWORTH. I move to suspend the 
rules for the purpose of introducing it. 
The motion was not agreed to. 


Mr. COBB, of Georgia. I move that the House 
| do now adjourn. 


The motion was not agreed to. 
Mr. WHITFIELD. I desire to introduce, for 
| the purpose of reference, a bill making appropri- 
| ations for public buildings in the Territory of 
Kansas. 
My THORINGTON. I object. 
| Mr. WHITFIELD. I move to suspend the 
rules for the purpose of introducing it. 
The question was taken by division; and there 
were—ayes 84, noes 59. 
So (two thirds notvoting in favor thereof) the 
rules were not suspended. 


Mr. THORINGTON. 





I ask leave to intro- 


| duce, for reference only, a bill creating Daven- 





| 

j 

as to authorize the committee to employ stenog- 1 
| 

| 


i 
i 


port and Lyons, in Iowa, ports of delivery. 
Several Members objected. ; 
Mr. THORINGTON moved a suspension of 
the rules. 


And then, on motion of Mr. COBB, of Geor- 


| gia, the House (at a quarter to three o’clock; 


p- m.) adjourned until to-morrrow. 
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IN SENATE. | 
Tvespay, January 13, 1857. 
| 


prayer by the Chaplain, Rev. Srernen P. Hr. | 
The Journal of yesterday was read and approved. 


PETITIONS AND MEMORIALS. 


Mr. RUSK presented the petition of the San 
Antonio and Mexican Gulf Railroad Company, || 
raving to be allowed to execute bonds for the 
duties on railroad iron to the United States, pay- 
able in freight and transportation over their road; 
which was referred to the Committee on the Post 
Office and Post Roads. bs 

Mr. WELLER presented the petition of Joseph 
Verbiski, praying to be allowed an increase of || 
ension; Which was referred to the Committee on 
filitary Affairs. ) 

Mr. DODGE presented the memorial of John || 
M. Gardiner, praying that patents may be issued 
to him for certain bounty land warrants, of which | 
he is the assignee, and upon which locations have 
been made; which was referred to the Committee 
on Public Lands. 

He also presented the petition of citizens of 
Richland county, Wisconsin, praying for the 
establishment of a mail route from Reedsburg to | 
De Soto, in that State; which was referred to the | 
Committee on the Post Office and Post Roads. 

Mr. JOHNSON presented a resolution of the || 
Legislature of Arkansas in favor of the establish- | 
ment of a mail route from Perryville to Cedar 
Creek, in that State; which was referred to the | 
Committee on the Post Office and Post Roads. 

He also presented a resolution of the Legisla- | 
ture of Arkansas, in favor of the establishment of | 
amail roate from Little Rock to ForwSmith, m | 
that State; which was referred to the Committee || 
on the Post Office and Post Roads. | 

| 
| 


} 
1] 
| 
| 


| 
} 
} 
| 


Mr. ADAMS presented the memorial of Sallie 
Eola Reneau, praying for a grant of public land 
for the endowment of a State Female College, 
chartered by the Legislature of Mississippi; which | 
was referred to the Committee on Public Lands. | 
He asked the early attention of the committee to | 
the subject. 

Mr. SLIDELL presented the petition of E.G. 
and L. F. Rogers, contractors for carrying the || 
mail between New Orleans and Key West, pray- | 


ing to be released from the contract which they || 


allege their inability to execute; which was re- | 
ferred to the Committee on the Post Office and 
Post Roads. 


Mr. FISH presented the petition of S. S. Lee } 


and other officers in the Navy, praying for com- | 
pensation for performing the duties of purser, | 
in addition to those appertaining to their proper | 
grade; which was referred to the Committee on | 
Naval Affairs. 

Mr. BIGLER presented the memorial of 
George T. Parry, praying for the purchase, by | 
the Government, of his invention, called ** Parry’s | 
Anti-Friction Box,’ for the use of naval steam- | 
ships; which was referred to the Committee on | 
Naval Affairs. 

Mr. DURKEE presented the petition of John | 
A. Bryan, register, and Benjamin H. Mooers, | 
receiver of the land office at Menasha, Wisconsin, | 
praying for compensation for extra services; | 


which was referred to the Committee on Public | 
Lands. 


_ Mr. PRATT presented the memorial of Frank- | 
lin Buchanan, praying to be allowed the difference 
of pay between that.of a captain and a com- | 
mander, during the time he was in command of 
the frigate Susquehanna, in hey recent cruise in 
the East India, China, and Japdh seas; which was 
referred to the Committee on Naval Affairs. 

He also presented the petition of J. Wjllcox 
Jenkins, late secretary to the commander of the 
Brazil squadron, praying for compensation for | 
Services as acting purser to the sloop-of-war | 
Germantown; which was referred to the Com- | 
mittee on Naval Affairs. 

Mr. WELLER presented the petition of Alex- 
ander Montgomery, assistant quartermaster in 
the Army, praying to be allowed a credit, in the 
settlement of his accounts, for certain items re- | 
jected by the accounting officers, the vouchers | 
for which were accidentally lost; which was re- 
ferred to the Committee on Military Affairs. 


PAPERS WITHDRAWN AND REFERRED. 
Mr. SLIDELL submitted the following ree- | 








THE CONGRESSIONAL GLOBE. 
olution; which was considered by unanimous move that the proceedings be sent to the Gov: 
| consent, and agreed to: || ernor. , 


| tothe Senate, and that they be referred to the Committee || 
| on Commerce. i} 


| Affairs, to whom was referred the bill prescribing || 
’ 5 | 





Resolved, That the papers in the claim of Puig, Mir & || Mr. BUTLER. 
Co., heretofore referred to the Court of Claims, be returned || is necessary. 
| The PRESIDENT pro tempore. It is moved 
ce OE || that the proceedings of the Senate in relation to 
On motion of Mr. RUSK, it was | the contested election of the Senator from lowa 

Ordered, That the petition of Cranstoun Laurie, on the || be transmitted by the Secretary of the Senate to 
files of the Senate, be referred to the Committee on the Post || the Governor of Iowa. 
Office and Post Roads. . . 

The motion was agreed to. 
. . I i ‘) = > E y 
On motion of Mr. MALLORY, it was SARAH B. WEBBER. 


Ordered, That the petition of W. G. Bucknor, executor . NY 1 
P oa On motion of Mr. FESSENDEN, the Senate 


of John J. Bulow, Jr., on the files of the Senate, be referred || S ; . . : 
to the Committee on Claims. resumed the consideration of the following reso- 
lution: 


On motion of Mr. TOUCEY, it was 
Ord a : = : | Resolved, That the petition of Sarah B. Webber be re- 
S ered, ‘That leave be granted to withdraw the papers || ferred to the Cuurt of Claims for the purpose of having the 
relating to the application of the owners of the schooner |! testimony in said case taken by suid court, and reported to 
Two Brothers for fishing bounty. i! Congress. . 
On motion of Mr. BROWN, it was The pare question being on the amendment 
_ Ordered, That Michael R. Clark have leave to withdraw || of Mr. Stuart, to strike out the latter portion of 
his petition and papers. the resglution giving instructions to the court. 
REPORTS FROM COMMITTEES. Mr. BIGGS. I wish to inquire of the Senator 


of . || from Maine if the effect of this amendment will 
Mr. ADAMS, from the Committee on the Post — eualey tp tee the netition (6 the Court 
Office and Post Roads, to whom was referred the | I ] a+ 


: , * ; of Claims, which has already been done? If I 
bill (S. No. 487) to provide for the transportation eidueelited the Senator some aes ago, he stated 
of the United States mails upon railroads, re- . . d ee a et 


ees that this reference had already been made on the 
ported it without amendment. wis veh re 
p INTTEOp ¢ ~ . . || application of the Committee on Claims. 
Mr. HUNTER, from the Committee on Fi- lena ate . . 
ree a : , Mr. FESSENDEN. The motion I first made 
nance, to whom was referred the bill (H.R. No. > Ole; 
= ; 3 es : || was to request the Court of Claims to take the 
581) making appropriations for the support of a . 
Mi tery . testimony on the petition which had been referred. 
the Military Academy for the year ending the 
‘ . ’ - ; . . . That was objected to, however, as rather out of 
30th of June, 1858, reported it without amend- : 7 ; 
course; and then I presented a new petition with 
ment, and gave notice that to-morrow he should ; a . 
: Q . this motion, for the purpose of having the testi- 
ask the Senate to consider it. 
> : || mony taken. The court do notunderstand them- 
Mr. COLLAMER, from the Committee on the || ; 
2 ‘ . || selves to be at liberty to take the testimony in 
Post Office and Post Roads, to whom was re- | . ’ . 
farred the bill (S. No. 498) to expedite telegraphi cases of that kind, unless they are referred for 
Pi C 9. 40. oex e tele C il «3 . e 
communication for the use of the Gov ccmaad in || Hat wpecial purpose.’ I therefore manda the’ addi 
or the use 8 re , ee . y a: 
inn Celadenetia enmaeted’ Ts Sak or aeeiel | tion which the Senator from Michigan moves to 
: 2rcourse, reporte f end- . . 
oi — th aceon ea ae eerie dk . d | strike out; and the question is now properly on 
ant. » acet rine papers were . ; . 
_ panying papers were ordered |) that motion. I do not feel disposed to debate it 


to be printed. ; . 
an 7. ther. rely wish the Senate to decide the 
Mr. SEWARD notified Senators that he should || further. I merely wis eee a 


, | matter one way or the other, and have it disposed 
on Thursday morning, at half past twelve o’clock, || y ; 


sat tee ts aamaiterstinn of the bik. | of. As the question may be of some importance, 
Mr. BROWN, from the Committee on Indian t Seams HN. te ave the ORR Ne Page 
-s pt airy || ‘The yeas and nays were ordered. 
Mr. BIGGS. As I understand the state of the 
| question before the Senate, the case has alread 
| been referred to the Court of Claims, and this is 


: eee be cestitae Mole hoe eae proposition of the Senator from Maine again 
suppressing Andian Hostiities shall be paid, asked |) +, refer to the Court of Claims, with instructions 


to be discharged from its further consideration, to report the testimony. If the view of the Sen- 


i » referre > j > ilie || ‘ ; ’ 
| and that it be referred to the Committee on Mili ‘| ator from Michigan [Mr. Stuart] be correct, we 
tary Affairs; which was agreed to. 


|| are traveling out of the act constituting the Court 
On motion of Mr. EVANS, it was || of Claims by the course now proposed. It seems 
Ordered, That the Committee on Revolutionary Claims ,| to me that those who entertain the opinion of the 


Ido not know that even that 


the manner in which the money appropriated by 
the act approved Sth May, 1854, in regard to 
expenses incurred by the State of California in 


H. R. No. 469) for the relief of Maria Burgher, widow'of 


eremiah Burgber, and of the bill (H. I® No. 470) for the 


be discharged from the further consideration of the bill || Senator from Michigan may very well vote to lay 
|| the whole subject on the table, the case already 





to the Court of Claims; and it 
| appears to me that would be more of a test ques- 


i} + > . 
relief of Letty Griggs, widow of Simeon Griggs, a revolu- || being referre 
|| tionary soldier, and that they be referred to the Committee 


| On Pensions. 


| 
| 





i} 


BILLS INTRODUCED. 


Mr. SEWARD, in pursuance of previous || 
notice, asked and obtained leave to introduce a 
bill to reimburse to Elisha W. B. Moody the || 


moneys paid by him as owner of the British bark || 
Sarah, in the rescue of the passengers and crew 
of the American ship Caleb Grimshaw; which | 
was read twice by its title, and, with the accom- 
panying papers, referred to the Committee on 
Commerce. | 
Mr. FOOT, in pursuance of previous notice, | 
asked and obtained leave to introduce a bill 
making additional appropriations for the con- | 
struction and completion of certain public build- || 
ings therein named; which was read twice by | 
its title, and referred to*the Committee on Com- 


|| tion than the motion before the Senate. 


I there- 


| fore move to lay the resolution and amendment 


on the table. 
Mr. HALE. I hope the Senator from North 


Carolina will withdraw the motion for a moment, 


| while some Senator states what the question is. 


Ido not know what it is, and I do not wish to 
vote without understanding it. —§ 

Mr. BIGGS, Certainly; | withdraw my motion 
for that purpose. 

Mr. FESSENDEN. I will state the case. 
The petition of Sarah B. Webber, not founded 


| upon any legal claim, but appealing to the sense 


of justice and the generosity of Congress for an 
allowance to her, was presented to the Senate, and © 
referred to the Committee on Claims. That com- 
mittee reported that it be referred tosthe Court of 





| 
! 
merce. 
' 


IOWA CONTESTED ELECTION. 


Mr. SEWARD. Mr. President, I rise to a | 
privileged question, and that is, to move that a | 
copy of the proceedings of the Senate, yester- 
day, in relation to the contested seat of the late | 
Senator from Iowa, [Mr. Harian,] be transmit- 
ted to the Legislature of Iowa. I think it is ac- 
cording to precedent, and is proper. I ask for | 
the consideration of the motion now. 

Mr. BUTLER. I do not know what the pre- 
cedent has been, but it seems to me that we have 
no right to know that the Legislature is in ses- 
sion except by the papers, but we do know that 
there is a Governor. 


} 
Mr. SEWARD. L[aceept the amendment. I | 


Claims. That was done. The Court of Claims 
have said, that under their previous decisions and 
| their construction of the act, they have no juris- 
| diction of a claim merely appealing to the gener- 
| osity and discretion of Congress, and can make 
no decision upon such a subject; but it has 
been stated by the chief justice informally, that 


|| the court on consultation have come to the con- 


| clusion, that in these cases, under the last clause 
| of the act giving them jurisdiction over claims 
| referred to them by either House of Congress, 
| they will, if Congress refers a petition of that 
description to them for the purpose of taking tes- 
| timony, consider themseives authorized to take 
| testimony and report it to Congress. Accord 
| ingly, I presented another petition here, and 
accompanied! it with a motion that it be referred 
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to the Court of Claims for the purpose of having | order for half past twelve o’clock—the bill for the part of the defendant. The dissenting 
the tesumony taken and reported to Congress. '| relief of Mary Reeside? I desire that it may be || the Court of Claims, Judge Blackford, ir 


That explanatory part of the motion the Senator 
from Michigan has moved to strike out. 

Mr. STUART. I will state in a word the 
ground taken by me. I am sorry that this ques- 
tion has been postponed from day to day, so that 
its essential elements are sometimes forgotten. 
My position is, that the law organizing the Court 
of Claims authorized either House of Congress 
to refer a case to that court, but not to refer it 
for ary specific purpose. When we do refer one 


_THE CONGRESSIONA 





taken up. 


The PRESIDENT pro tempore. That bill was | 
made the special order for Tuesday, the 6th in- || 
stant, at half past twelve o’clock, and was passed | 


by. 


Mr. FESSENDEN. The question was con- | 


sidered at that time, and it was conceded that it 
would remain the special order at that hour of 
each succeeding day until disposed of. There 
was a question of privilege as to the Iowa elec- 


over which the court can take jurisdiction at all, || tion, which took precedence of it; but this bill 


they have a right to go on, and pass their judg- 
ment upon it, and send that judgment here In | 
the form of a bill as provided by law if it is in 
favor of the claimant, or adversely if it is against 
him. This resolution proposes to refer this 
claim to the court for the purpose of taking tes- 


sull remains the special order at half past twelve 
o’clock after that question is disposed of. The 


point was discussed at that time, and thatseemed || 


to be the opinion of the Senate. 
The PRESIDENT pro tempore. 
| will so consider it; but the impression of 


timony, which we have no sort of authority under || Chair was, that it was superseded by the ques- 


the law organizing the court todo. I dgem the 
question important; and that is the reason why 
have called the attention of the Senate to it. 
Mr. TOUCEY. If l understand the operation 
of the law under which jurisdiction is given to 
the Court of Claims, the reference by either | 
House of any case gives them complete jurisdic- 
tion. Thatis the effect of the law, if I apprehend 
itrightly. Now, the question is, whether either 
branch of Congress, by restricting a reference of 
this kind, ean withhold from the court any part 
of the jurisdiction which the law confers upon 


it? It strikes me that we have not the power of | 


withholding any part of the jurisdiction which 
pertains to the Court of Claims under the opera- 
tion of the law, if we refer a case to them under 
the law. For that reason, I shall vote to strike 
out that portion of the motion which purports 
to confine the court to the simple act of taking 
the testimony for the use of Congress. I think, 
under a restricted reference of that kind, the 
court would not do anything; but if you confer 
on them any jurisdiction at all, it is the entire 
jurisdiction under the act in pursuance of which 
the reference is made. 

Mr. BIGGS. I renew the motion to lay the 
resolution on the table, because, if the amend- 
ment prevails, the reference is all that is left of 
the resolution, and the petition has already been 
referred tothe Courtof Claims. It seems to me, 
that the best test question will be on a motion to 
lay on the table. 

Mr. FESSENDEN. I wish simply to repeat 
what I stated the other day, when I presented 
this petition in this form at the request of another 
gentleman, who until that time was unknown to | 
me, that I do not feel the slightest interest in the 
matter. I confess that 1 had a doubt in the begin- 
ning whether the motion which I made, if 
adopted, would carry with it any power which 
the court does not now possess; but I could see 
no difficulty to result from it. As the court were 
ready to take cognizance of it to that extent, if 
the Senate chose to refer it, I could see no diffi- 
culty in referring it. 1 do not see that by this 
course we shall involve ourselves in any diffi- 
culty; but we may accomplish much good. I 
calied for the yeas and nays simply for the reason 
that the Senate might at once settle the question 
one way or the other. To me it is a matter of | 
indifference how it is settled. 

The PRESIDENT pro tempore. It is moved 
to lay the motion of the Senator from Maine on 
the table. 

The motion to lay on the table was agreed to. 

Mr. FESSENDEN. I ask leave now to with- 
draw the petition, as there is one of a similar 
denoription 


} 


efore the Court of Claims. 1] 


| tion of privilege. 
Mr. FESSENDEN. The Chair will recollect, 
I think, that a discussion arose on the anaes in 


the Senate between the Senator from Michigan, | 


[Mr. Srvarr,] and the Senator from Vermont, 


{Mr. Foot,] who read the rule; and it was gen- | 


erally conceded that that rule fixed it as the special 
order, until disposed of, foreach day. 
The PRESIDENT pro tempore. 
| treated by the Chair. 
Mr. ADAMS. That is in conformity with the 
recently-amended rule. 


resumed the consideration of the bill (H. R. C. 
C. No. 13) for the relief of Mary Reeside. 

Mr. HUNTER. Mr. President, this is a case 
|} in which the Court of Claims, if I understand 


it, have decided, without considering the merits | 


of the claim itself, that the United States were 
| bound by a verdict rendered in a suit brought by 
the United States against Reeside, in the circuit 
| court in Pennsylvania, in which the jury under- 
took to determine, not only upon a plea of set- 
off, that nothing was due to the United States, 
but that the United States were indebted to the 
defendant in the sum of $187,000. The Court 
of Claims have decided that this verdict of the 
| jury has established record evidence of debt on 
| the part of the United States. It has been urged 
here, that we ought either to abolish the Court 
of Claims, or to take its opinion in such a case 
as this. I have as much respect for the authority 
of that court as any gentleman present. There is 
| no one who desires to maintain it upon all proper 
occasions, more than I do. I am willing to re- 
ceive its opinions a being prima facie correct. I 
| am willing, if I have doubts upon a case on which 
it has expresged an opinion, to give the court the 
benefit of those doubts. But I am not willing, 
| when it has decided a case upon principles which 
are erroneous in my view, to sanction that decis- 
ion, if itis to have the effect of introducing an 
improper principle in the regulation of the affairs 
of the Treasury. 

I think, sir, that in all cases in which, either 
from the amount involved or from the nature of 
the principle on which they have been decided, 
great mischief would result if they should be in 

| error, their opinions ought to be examined here. 
It was for that purpose that the act establishin 

the court required that all their decisions shoul 

be sent here to undergo the review of Congress. 
Incases of small importance, and of small amount, 
unless a large principle were involved, I should 
scarcely take the trouble of examining; I should 
| act on the opinion which, in most instances, I 
| believe would be well sustained, that the court 
was probably correct; and, at any rate, that it 


Leave was granted. || was a better tribunal for the decision of such a 


CHILDREN OF SARAH CRANDALL. 


The Senate proceeded to consider the amend- 
ments of the ieee of Representatives to the bill 
(S. No. 284) for the relief of the heirs-at-law of 
Barah Crandall, which was returned by the House 
of Representatives with an amendment to strike | 
out the words ‘ heirs-at-law’’ in the fourth and 
fifth lines, and insert * surviving children;’’ and 
also an amendment to the title, by striking out 
the words “ heirs-at-law,’’ and inserting “ sur- | 
viving children.” 
The amendments were concurred in. 


| 
MARY REESIDE. | 


Mr. FESSENDEN. Is there not a special 


| claim than this could be. 
But in the present case, sir, the court has abdi- 
| cated its authority; it has refused to look into the 
|| merits of the claim, and has simply decided on 
| the app that this verdict of the jury estab- 
| lished a debt against the United States. That 
| is in opposition to the decision of the Supreme 
| Courtas to this very case—in Reeside vs. Walker, 
| the Secretary of the Treasury —in which the 
| Supreme Court decided that the only effect of the 
verdict of the jury in Pennsylvania was, that the 
| defendant should go without day; that is to say, 
| that there was a good defense against the demand 
| of the United States, but that it could not estab- 


| lish a separate and independent demand on the 
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It will be so | 


The Senate, as in Committee of the Whole, |} 
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ry 18, 
judge of 
. ° . . ; nan Opin. 
ion which, I think, is very conclusive and 4}, 


has shown that not only is such the law of 1; 
United States, but such has been the decision 9 
the Pennsylvania tribunals themselves jn) reos,,; 
to their own Commonwealth. He presen; 
decision in a suit instituted by the Commonwe; 
| against some of its citizens, where an atte; 
was made to institute, in fact, a suit against 
Commonwealth in the nature of a plea of se 
under this act. 

Now, sir, it is shown that not only do the gy. 
preme Court of the United States refuse to oy, 
this act of Pennsylvania the force and validity 
which the Court of Claims have undertaken ;; 
|| give it, but the State courts of Pennsylvanj 


ard 
Sa 
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pt 
the 
t-off 
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Under such circumstances, I am not willing ; 

sanction an opinion of the Court of Claims whic) 
goes the length of establishing, that indirec;|y 
the United States may be sued by a plea in thy 
nature of a set-off, upon which an independey, 
demand is to be established against them. | ay 
| not willing to sanction it, because it would bp 
very dangerous to do so; and we all know how 
little chance the United States stand before » 
jury of the vicinage in any question between q 
claimant and the United States. I have beep jp. 
| formed, since this case was taken up for the cop. 
|| sideration of the Senate, by a New York lawyer 
of large practice, that he himself had in severg| 
instances, at least in more than one instance, ob. 
tained a verdict of a jury ona set-off for larger 
sums than those claimed by the United States: 
and if this decision should be recognized, here. 
after they will form the foundation of the same 
sort of claim against us. 

But it ig not only objectionable per se—it is not 
| only objectionable because it will subject the 
| United States to demands of this sort—and we 

know how juries have found, when officers of the 
United States were involved, and the United 
| States were liable to foot the bill of costs—it not 
|| only establishes an improper precedent in that 
|| regard, but violates the express intention of Con- 
| gress in relation to the Court of Claims. What 
| 1s the history of the institution of that body? 
| The first bill ever introduced in regard to it was 
a bill introduced by Colonel Taylor, of Caroline, 
| who was at that time, in 1824, a Senator from 
| Virginia. He proposed that the United States 
| should be sued—as you well know the Common- 

wealth of Virginia is liable to be sued—in her 
|} own courts, and that judgment should be ren- 
|| dered against her in those courts. After a long 
| debate in the Senate, the bill was rejected upon 
| grounds urged by Mr. Van Buren and others, 
| that to do so would be to subject the United 
| States, probably, to a large amount of clains 
| which would be unjust; that it would be unsafe 
| to trust the cause of the United States to a jury 


} 
| 


of the vicinage, when all the better feelings of 
| their nature, probably, would appeal in favor of 
| the private claimant. In comparison with the 
| United States, he was weak, and they strong; he 
| poor, and they rich. They said, and said truly, 
| that there could be no safety to the United States 
if they were allowed to be sued, and tried by 
courts and juries of the vicinage. Mr. Van 
| Buren, in the remarks which he made in that 
very case, said he should have no objection to 4 
tribunal here, in the District of Columbia, where 
the matter in dispute could be tried by courts not 
under such influences, but he was unwilling 
send it into the States to be tried by the courts 
| there. 

The next attempt to establish a court for the 
invegtigation of claims was made by myself, 
when I was a member of the House of Repre- 
sentatives in the year 1838. In consultation with 
Mr. John Sergeant, of Philadelphia, he told me 
that the main reason of the failure of Colonel 
| Taylor’s bill was, that it was not confined to 4 
| court within this district; that Congress were 
| afraid, and in his opinion properly afraid, of send- 
ing the case to be tried by juries and courts of the 
States; and upon his suggestion and advice, the 
bill which I,then offered proposed to confine the 
consideration of claims to a court within this 
District. 

The next attempt to establish such a court 
was also by myself in this body —I am not 
speaking now of boards of commission, but o! 4 
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